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EXTRACT 

From an act entitled an act to reform and amend the judiciary 
system of this State, passed December, 1635. 

«« Section I, Be it enacted by the Senate and House of Representatives, 
now met and sitting in General Assembly, and by the authority of the same^ 
That the first sectioB of an act entitled ** an act to revise and amend the 
judiciary system of this State," passed the seventeenth day of December, 
in the year of our Lord one thousand eight hundred and twenty-foiur, es- 
tablishing a Court of Appeals, be and the same is hereby repealed. 

** Seo. 2. That ^m among the judges of the Court of Appeals, afi 

heretofore constituted, two shall be designated, by ballot of both branches 

of the legislature, who shall hereafter perform the duties of chancellors, 

* and the remainuag judge shall perform the duties of a judge of the courts 

of law. 

^ Sso. 3. That the law judges and chancellors shall meet and sit at the 
times and places herein after specified, for the purpose of holding the 
Court of Appeals, in hearing and determining all motions which may be 
made for new trials, and in arrest of judgment, and such points of law 
and equity as may be submitted to them, with the same powers now exer- 
cised by the Court of Appeals ; Provided, That not less than a majority 

! of the law judges and a majority of the chancellors shall hold said Court ; 

And Provided also, that no chancellor, or law judge, by or before whom a 
cause may be heard, or tried, shall exercise appellate jurisdiction there- 

' upon in said court." 

I ^ Sec. 7. That the law judges and chancellors shall meet to hold the 

Court of Appeals, at CoJumbia, for all cases directed by law to be taken 
there, on the fourth Monday in November, for four weeks, unless the busi- 
nees thereof shall be sooner despatched, and on the third Monday in July, 
for as many weeks as may be necessary to despatch the business thereof^ 
in every year ; and at Charleston, for all the cases directed by law to be 
taken there, on the first Monday in January, for four weeks, and on the 
fourth Monday in April, for four weeks, in every yearf unless ths bosU 
ii9s8 thereof shall be sooner despatched*" 
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Edward .W* Bovnetheau ads. Administratrix I. Johksou; 

Assumpsit in open account, for medical attendance. Pleas, statntt 
of limitations, and general issue. 

Tried in May Term, 1835, before his Honor Judge Eablb» Ver* 
diet for plaintiff. 

The declaration contained a count for services and work as a phy. 
lician, surgeon and apothecary, medicines, dec. ; 2d, quantum meruit; 
and 3d, insimul computassent. The debt was barred by the statute 
of limitations ; to avoid which, the following proof was made. Mr. 
Sparkman, agent lor the plaintiff intestate, in January or February, 
1833, presented the account to defendant, who replied, *' 1 have also 
an account against Dr. Johnson, which 1 will discount against his^ 
wfien I get mine made out, and wilt settle with you J*'* Mr. Sparkman 
replied, '* prepare your account, and i will settle with you in any way, 
as I have authority.' He afterwards found in the hands of D'** 
JohnsoQ an account in the ha id writing of defendant, similar to that 
DOW produced, which was proved by Mr. M*Cready, to have been de- 
livered to him by Dr. Johnson, in the spriug of 1833. On this evi. 1 
dence I thought the jury might well find fbr the plaintiff, if they were ' 
satisfied that there was an admission of the debt, and a promise to 
settle it ; it seemed to me that defendant receiving plnintiff 's account 
and rendering his own, after his declaration to Spnrkman, was sufii* 
cieQt proof to sustain the court on the count insimul computd8sent« 
The jury found for the plaintiff, allowing defendant the amount of ilia 
demand, 

2. 



to CASES IN THE APPEAL COURT. 

From whicli verd'ct the defeida^t appeals on the following grounds : 
1st. Th.it ihv evi'leiiCe otlereil vvjis not sulficie »t to revive the 
plai tiff's right of uciion, and to lake the casi- out of the statute. 
2.J. That the verdict is contrary to law aad evidence. 

Johnson, Justice. This case falls very clearly within the rule laid 
down in You g vs. Monipoey, 2 Bailey 280. The evidence adduced 
in support of the new promise, imports, I think, not only an admis- 
fioQ of a subsisting debt, but also a promise to pay. The proposi- 
tion of the defendant to discount hijs own account against the demand, 
is in itself a distinct concession of his liability to pay it, and his dec- 
laration that he would ^'settle with*' the plaintiff's agent when his 
account was made out, is in common parlance generally substituted 
for a direct promise to pay, and as used here, would scarcely admit 
of any other construct ion* The verdict is therefore right. 

There is, I am aware, a very general prejudice against a defence 
founded entirely on the statute of limitations, and there is danger 
that juries will be disposed to infer a new promise from Very slight 
circumstances, and thus render the rule inoperative ; but the correc« 
tive is in the hands of the court, and by keeping the principle con- 
■taiitly in view the evil will be avoided. 

Motion dismissed. 

Signed, DAVID JOHNSON. . 

We concur, 

HENRY W. DESAUSSURE, ' J. JOHNSTON, 

J. S. RICUAKOSON, A. P. BUTLER. 

JOHN B. O'NEALL, 



Hbxkt Orimke, Esq. ads. Thb State. 

l*ried before his llonor Judge Bat, at Chambers, 28th February, 
1885. 

Motion for a prohibition to restrain the Sheriff of Charleston Dis. 
tnK^ from kvyitig militia fines, dec. 

The suggcbtidn Mates that on the day of December, 1834, he 
was ftummonei to do militia duty as a private in Beat No. 4, of the' 
Chffrleston militia. 

That believing himself to be exempt from such duty, and not liable 
to tarn out, he did not attend the parade — and that afterwards on 
■nother day he attended a Court Maitiul at the City Hall, and made/ 
bis etcttse for not attending on parade, on the following grounds: 

Ist. That the act of 1794, declares that any citizej who has held 
acomoussion in the militia for seven years shall be exempt from mili» 



CHARLESTON, JANUARY TERN, 1880. || 

tia duty, except in cases of insurrection or alarm — That the rela|or 
had held a com mission for seven years prior to the passing of lb* 
militia bill of the last Legislature, the performance of the condition 
upon which the privilege of exemption attached, being consummate4 
prior to the act — That the said privilege became a vested right, whioli 
the Letfislature had no right to divest relator of« 

2d. By the aforesaid act of 1794, this State offered to her cid« 
^ns who were liable to the performance of ordinary militia duty^ 
that those of them who were liable to perform ordinary militia diity^ 
who would assume responsibilities to perfonn extra duties, and incur 
additional expense by accepting a commission, and holding the same 
for seven years, should after tiiat period be exempt from ordinary 
militia duty. 

The relator avers that the offer so made, was accepted by him and 
duly pertbrmed by him at great pecuniary sacrifice on his part. And 
as the Legislature by virtue of the coiistitution of tJiis State, has no 
power to pass any hw impairing the obligation of this contract, the 
relator claimed this right of exemption. 

This relator further shews, that he was summoned to attend a re* 
gimei.tul parade on the day of Novcml^er last. That he did not 
parade as ordered, and on the 8th day of December last attended a 
Court Martial, and offered as his excuse the same reasona as aboye 
jftated, which reasons and excuses so offered, as afbr^^said, have been 
adjudicated insufficient for your relator, and execution has been lodgf 
ed in the sheriff's office for the purpose of enforcing the collection 
thereof. 

Believing the said proceeding of the Court Martial to be a viola- 
lion of the rights of a citizen, and a breach of contract solemnly ca- 
tered into by the State^ the relator respectfully prays the iaterposip 
lion of this honorable court 

From the foregoing statement, I am clearly of opinion, that the 
cJJAQse in the militia bill of 1794, held out an offer of an ex^nptioii 
to the military officers, who served for seven years, that they shooM 
be thereafter exonerated and exempted from ordinary duty for aa4 
during their lives. 

The faith of the State became pledged for such exemption thercaf^ 
ter. It became in my opinion a contract between the State and the 
individual, which became sacred and binding on both parties. 

I do not perceive any substantial difference between this €xemptieii« 
and that article in the constitution, which declares that there sbfiM 
not be any post facto laws ever passed against the citizen. 

When the time of service was consummated of seven years servi* 
C€8, the State could never withhold the privilege afterwards. 

The act of 1638, says nothing about the clause of exemptioii 
mentioned in the act of 1794 ; that clause and the privilege contained 
in It remains unmolested and unrepealed — and this la the uaivi^riiil 
opinion of all the military officers on the subject. 

In the course of the argument in opposition to .this exemption, it 
«w«s urged, that the constitution does not embrace the cootraet^ of 
Ae jStotei because there is no mode of enforcing them. 
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In my opinion the contracts of States become more binding and ob« 
Iigatory ia proportion to the dignity of the party contracting, and 
particularly the supreme tribunal of the nation — and it appears then 
that there is no feasible mode of enforcing the nature of obligations. 
The State ought to e.iforce a system of good morals by Toluntarily 
enforcing the punctual observance of contracts of all kinds. 

Upon the whole of this case, I am of opinion that the Court Mar* 
tial had no ri^ht to summon the relator for attending on a common 
drill muster ; or to fine him for non-attendance. 

Let a prohibition issue to restrain the sheriff from levying the fine. 

The respondent appeals from the order for a prohibition, and move* 
to set it aside on the folio win or grounds, viz : 

1st. That the act of 1794 exempted from ordinary militia duty 
only such officers as had held commissions for seven years before the 
passing of that net. 

2d. That if the act of 1794 exempted officers holding commis. 
•ions for seven years, since that time such exemption is taken away 
by the act of 1833. 

3d. That the provisions of the act of 1833, by which the said 
exemption is abolished, does not conflict with the constitution of this 
State, or with the constitution of the United States. 

4th. That the order for a prohibition in this case is contrary ta 
lair. 

Mr. Justice Earle delivered the opinion of the court. 

The object of the proceeding in this case is to restrain the sheriff 
from levying a fine, imposed on the relator for not attending a militia 
muster, on the ground, that he was exempted from ordinary militia 
duty, by having held a commission seven years ; and the court, that 
imposed the fine, decided against law, when it held that he was not 
ao exempt. Mr. Justice Bay granted the prohibition, f3r reasons 
^hich he has assigned in his report ; and the case comes before thia 
eourty by appeal, on a motion to reverse his judgment 

The exemption, which is claimed by the relator, is supposed to be 
contained in the act of 1794, entitled ** An Act to organize the militia 
throughout the State of South-Carolina, in conformity with the act 
of (Congress." And the question depends on the construction of that 
part of the act, which excuses certain persons, and classes of per- 
sons, from performing ordinaiy <luty. The section is in these words, 
''And be it further enacted, that persons of the following professions 
mnd descriptions, shall. be excused from militia dtity, except in times 
of invasion or alarm, to wit : the Lieutenant Gtivernor for the time 
being, members of both branches of the Legislature and their offi. 
eers,*' (enumerating many other classes of persons,) ''and allmihtia 
ttflken who have held their commissioiu &r seven years*'' It is eii 
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Ihe construction of this latter clause, that the question arises ; and 
the proposition on behalf of the relator is, that ihis provision is pro- 
spective as well as retrospective in its operation, and exempts from 
ordinary service, not only such officers, as had then held their com- 
missions seven years, but also such as should at any time afterwards 
hold commissions for that term. 

The question depends more on grammatical rules, than on legal 
principles, and is one of philological, rattier than of judicial construc- 
tion. In the decision of it, we derive very little aid from those gene- 
ral rules, which have been suggested by reason, reflection, and expe- 
rience, and being ratified by the approbation of agis, are now incor- 
porated with the body of the law, and serve to guide us in seeking 
the intention of the Legislature, where the terms of a statute are 
equivocal, and the meaning doubtful. Tfie fundamental principle 
on this subject, is, that the intention of the Legislature is the meaning 
of the statute ; and when ascertained, will always prevail over the 
literal sense of the terms. This intention is to be deduced from the 
whole context of the statute, and if the terms are ambiguous, may be 
collected from extraneous considerations, as the occasion and purpose 
oftheetatute : "And," says Ch. Kent, "the intentiDu is to be taken 
or presumed, according to what is consonant to reason and a good 
discretion." But as tiiis clause has not been enacted, to |)rovide any 
remedy for an existing evil, or to suppress any species of fraud, as it 
creates no penalty, and divests no right, we derive very little assis« 
tance from those general rules of coistructioa, which are applicdble 
to statutes intended for such purposes. In seeking therefore the true 
meaning of the clause in question, we shall be confi led mainlv, to a 
consideration of its grammatical structure, aided by what is declared 
to be the purpose of the act, and by what we know to have been the 
existing condition of the militia. 

The act of Congress passed in 1792, had already provided, that 
every free, able bodied white male citizen of the respective States, 
residents therein, of the age of 18 years, and under the age of 45 
yours, should be enrolled ii the militia, with such exceptions as are 
mude ill that act, and such as might be made by the several States. 
la 1794, tlie legislature of this State passed the act in question, « to 
or|;aotze the niiliiia, in conformity with the act of Congn^ss.'* This 
M»tt Uiewise, requires to be enrolled and t:> perforin mititi i duty, all citi. 
xeivif ail white apprentices and male servants, and aliens ; with such ex. 
ceptioDsas are included in the section under consideration, « aiMt all mi. 
liliaoflicers who have held their commissions for seven years, who are 
•scept in times of invasion and alarm.'' The last sectaoo 
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of the act repeals " all laws heretofore enacted in this State, respecting 
the militia." There was then, at the time of the passing of this act, 
and had been long before, an organized system of militia in lull ope- 
ration, under laws of the State, up to that time of force, but which 
were then repealed. Under the operation of these Jaws, there must 
have been a large number of persons who had served as conimissiooed 
officers seven years, and some who had served a portion of their time 
during the progress of the war, although they may not have l>eeo ac- 
tually then in commission. The act provided for the repeal of pre. 
vious laws, for the formation anew of companies, regiments, brigades 
and divisions, and for the election and appointment of all officers, from 
an ensign to a major general. Of course all the mihtia officers then 
in commission, under the previous laws, were thrown out of commis- 
sion. Such as were then in office, and had held their commissions 
seven years, and also such officers as had at any time held commis- 
sions seven years, were obviously embraced, and were intended to ba 
embraced within the terms of the exception under consideration, la 
consequence of their former services, and as to those then in office^ 
in consequence of their being deprived of their commissions, tii^y 
were excused from ordinary militia duty afterwards. And it vas 
right that they should be so excused. It was certainly no mere thao 
a reasonable indulgence. And the Legislature has employed appro* 
priate terms to convey that meaning, and to express that intentioot 
and such as do not appear to be well adapted to convey any other ^pff 
further meaning: All militia officers who have held commissions, thpil 
is to say, all such persons as are now officers, or have been heretofore, 
and have now, or formerly, been in commission seven years. There 
was then a class of persons, to whom the exception did apply, giving 
to the terms used, their natural and ordinary signification ; in whose 
behalf, it was reasonable and proper that such an exception should 
have been made ; and the clause has full and effectual operation, 
without any strained or forced construction. For the purpose uow 
supposed, the terms are explicit and without ambiguity. The class 
of persons is designated as then existing, and the qualification to en. 
title them to the exemption, as having been already acquired. It is 
,now attempted, however, in behalf ot the relator, to give the clause 
a prospective operatioa ; to extend its meaning so as to embrace all 
such officers, as should afterwards hold conamissions seven years. 
"The words of a statute," says Ch. Kent, "are to be taken in theii? 
natural and ordinary signification and import." Of course the graou 
matical structure of the sentence is to be regarded. We are Ofif. to 
suppose that the Legislature was igncMraat oi the rules of grawii^r. 
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Off indifferent to them ; that they did not know the difference between 
the exprea>ions « have held," and " shall have held," or " shall' her^a'f. 
ter hold." Tliat the Legislature did look to the force of terms, as 
having reference to the past, the presfsnt, and the future, and usee! ap- 
propriate words to make the distincti<in, and intended, in the same sec ' 
tion, to provide for persons who might afterwards become entitted to 
the benefit of the exception, is obvious, from a clause immediately 
preceding that under consideration. 1 refer to that which excuses 
« three white men to each forge, and five to each furnace, erected or 
to be erected." Had the words, "shall have held," been used, there 
would not have been wanted the authority of Baird vs. Rowan, from ' 
9 Peters 301, to shew that the benefit of the exception might have 
been claimed, at any future time, when an officer had acquired the 
qualification, by having held a commission seven years. Such would 
have been the obvious meaning, without resorting to rules of con-. 
Struction. Can the terms actually employed, on any sensible construc- 
tion, be made to convey the meaning now claimed forth«im? That in 
their natural and ordinary signification and import, they apply to offi- 
ccrs who had been in commission before, and such as were so at the 
passing of the act, is not, and cannot be doubted. Can the same words 
without variation of mood or tense, be made to convey a meaning in 
relation both to the past and the future ? We think not. It miist be 
borne in. mind, that the relator claims the benefit of an exception to 
a general law, intended to operate, by express provision, upon all 
classes and all individuals of the community, of an exemption from 
the performance of a duly required of all, except such as are excused 
by like express provision. He must therefore make out his claim to 
the exemption, by shewing that he comes within the terms of the 
clause, by which it is allowed. Has he shewn this? We think it 
clear, from what has been said, that the terms of the clause, in their 
natural and ordinary import, do not embrace his case. If there had' 
beci), at the time of the passing of the act, no class of officers or 
persons ia being, to whom the terms of the exception could apply, 
and the clause would have been void of meaning and inoperative, 
without the construction contended for, then, ut res magis valeat 
quam percale we should have been disposed to give it that construe, 
tion however different from its obvious import. This not being the 
case, however, as we think has alri ady been made apparent, we 
must look heyond the terms of the clause, although they are neither 
equivocal nor ambiguous ; and inquire if the claim of the relator is 
aided by a consideration of extraneous matters ; wLetlier by having 
regard to the occasion and purpose of enacting the kw, and making" 
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the exception, and looking to the existnig circumgtancefl of the 
try, it can be ascertained to have been the intention of the legiakitttre^ 
to allow the exemption which is now claimed. The purpose of the 
act was to organize, anew, an effective militia, in which all citixenv 
were to be enrolled. We have shewn that it was consonant to rea* 
son and a good discretion, to excuse from service such officers «t 
had then held commissions seven years ? The argument is, that men 
were unwilling to accept commissions in the militia ; that the equip- 
ment of an officer required great expense ; and that the duties were 
arduous and disagreeable ; therefore, it was necessary to hold out the 
prospect of future exemption from service, as an inducement to per- 
sons to incur this expense and to perform this duty. We are not of 
that opinion ; we think rather, that always in this State, and especially 
at that early period after the revolution, in which the militia had ren* 
dered such important services, and gained so much renown, a com* 
mand in the militia, was an object of ambition and pursuit to all, who 
sought to obtain influence among their fellow citizens. It was one 
of the avenues to distinction, most accessible to every one, most fre* 
quently, and zealously pursued. Nor do we believe that it was then 
deemed necessary to bold out the supposed inducement to prevail on 
men to accept commissions. To bear arms in the country's service, 
even in the militia, ought to be the bo^t of every freeman. The honor 
and distinction confernd bv holding a command ought to be re- 
garded as an ample compensation for the expense and trouble ; and 
the officer who does not so consider it, and who looks forward to fu- 
ture exemption as bis reward, ought to lay down his commission, for 
he cait hardly be expected to perform the duties of his station, with 
becoming zeal or suitable ability. 

It is argued, also, in as much as the purpose of all militia service 
is to communicate and diffuse a knowledge of tactics and discipline* 
that one who has held a commission seven years, and has been thus 
long engaged in teaching others, can no longer stand in need of the 
drill. And it is therefore reasonable to suppose, that the Legislature 
intended to excuse him. But it should not escape consideration, that 
one who has acquired so much knowledge and skill as an officer 
would be eminently useful to his fellows in .the ranks, as the most ef. 
fectual mode of training new levies, is to distribute among them well 
trained veterans. 

When it is considered, that forty-two years have passed since the 
act of 1794, and thM the term of seven years would six times have 
elapsed, if it be supposed that the whole body of officers had acted 
on the consuuction now urged, had held their commissions, by way 
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af Wg^, seven years, and then had resigned, claiming the benefit of 
fhe ezemptioQ, the number of exempts would be enormous, and wouki 
•looe suffice to shoir, that such a construction is neither consonant 
to reason, nor a sound discretion. 

It is supposed that the argument for the relator derives aid from 
cotemporaneous exposition ; that the construction now contended for, 
has genemHj obtained among the miUtary. That this is true, to some 
Mtent, and especially of late years, we ate informe^J, and admit* 
But we have also learned, through some of the oldest and earliest 
ffeneral officers, that the interpn.'tation which we now put on the act^ 
18 that which was regarded as the true one, among those most con- 
V0vant with the subject at the time. But whatever may have been 
the construction and exposition, then or since, we have now construed 
the act according to the natural import of the terms, and according 
to what we believe to have been the intention of the Legislature. 

The view we have presented, renders a discussion of the other 
questions involved unnecessary, especially as it has the concurrence 
of the whole court. 

The motion here made is granted, and the judgment of the court 

|>elow is reversed. B. J. EARLE. 

We concur, 

HEKRY W. 0£SAUSSUR£^ J. JOHNSTON, 

DAVID JOHNSON, A. P. BUTLER, 

;PHN B. O^NEALL. J. S. RICHARDSON. 



JovN Waddkll vs. M. C. Mobdecai. 

Tried before Judge Eakle, Charleston, May, 1635« 

Assumpsit to recover back money which had been paid to the de-r 
jkodaot^ on a contract which had not been performed, in January^ 
MM. 

The defendant, as agent of the brig Encomium, for which he watf 
•Btborized to engage freight, entered into a contract with the agent 
of rthe plaintiff^ to transport twenty-five or thirty slaves from CharleSi* 
Ion to New Orleans, at twelve and half dollars round. Defendant 
delayed the sidling of the vessel until the 1st February, at which time 
the slaves were placed on board. The plaintiff's agent at that time 
paid one hundred dollars on account, in advance, to the defendant, 
irfaogave a receipt in these words : ** February 1, 18*^4. Received 
bam Mr. Wad^ell, one hundred dollars, on accdunt of passage of 
•lavea on board the brig Encomium. For the owners, M. C. Mor« 
deem." 

XIhiimmI iftiled on Saturday, and on Monday night was wrecked 

3 
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00 one of the Bahama Keys. "They went down," said the witness, 
** direct on the reefs, ahhough there was no difficulty in avoiding them ; 
tiie captain on deck, very pleasant weather, no moon but a clear star- 
light night.^" The loss of the vessel was clearly owing to the neglect 
or want of skill of the captain. The passengers were conveyed on 
shore, and' the captain contracted with a sloop and schooner to con- 
vey them to Nassau. He there abandoned them, made no offer to 
convey them to New Orleans, said he had nothing to do with it, and, 
after getting his protest signed, did not cire a damn for them. The 
slaves were taken in charge of the authorities of the island, and were 
liberated. Seven of them escaped, and returned to Charleston, 
whence they were Sent to the plaintiff, at an expense of two hundred 
dollars. 

After intelligence of the wreck, and the fate of the slaves, a de- 
mand was made of the defendant, on the part of the plaintiff, of the 
sum paid him in advance, on account of the passage money. De- 
fendant refused to pay the money, saying he had no funds, having 
settled the accounts of the vessel with the owners; thai he was not 
responsible,' inasmuch as the money was in fact paid to the captain, 
although the receipt was given by him. There was no other proof 
of these facts excopt the declaration of the defendant, when the de- 
mand was made upou him. After a mDtion for non.suit, which was 
refused, the case was submitted to the jury, on the foregoing evidence. 

1 think on reviewing this case, that the verdict for the defendant can 
hardly be sustained ; although I do not perceive that the charge to 
the jury was liable to the precise exceptions taken to it. 

It is clear enough, that the defendant in the first instance contracted 
to carry the slaves, as agent of the brig. But there was no proof of 
his disclosing the names of his principals, either then or afterwards. 
The receipt is only evidence of money paid on the contract, and on 
the failure of the voyage, even from a fault not imputable to the cap- 
tain, the party paying would be entitled to recover back, much more 
when the failure was obviously his fault. The money in advance 
being paid to the defendant, although he gave a receipt '* for the 
owners," yet as he did not disclose their names, on the failure of the 
voyage, who is to refund ? This may be tested by enquiring Who 
was responsible on the first contract to transport ? Whoever was 
liable to the plaintiff for the performance or' the contract, would be 
liable to refund. Suppose the money paid to the defendant at the 
time the passage was engaged, and he had permitted the vessel' to 
sail without the slaves —He would surely be liable in that case to 
pay back the sum advanced. The facts relied on in part, as a de- 
fence, that he had settled with the owners, and paid over the funds, 
and in fact that the captain had received the sum paid, were stated by 
the defendant himself, on the demand being made, as a reascm for re* 
fusing to pay, and were admitted as part of the res gestse, at the in- 
stance of his counsel, and airainst the wishes of the counsel forth® 
plaintiff. It seems to me as matter of discharge they should have 
been proved. 

As to the defendant's personal liability, it is in part a question, of fact 
for the jury, as well wk of law, for the court* Whether he cootraotod 
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«■ agent* and disclosed the names of his principalf«» were questions of 
lact. If he did not make known their names, although he contracted 
as agent, he was personally liable, and I think I so instructed the jury. 
Tl^hether he intended to make himself responsible, seems immaterial. 
• The defendant set up a defence for an apportionment of freight or 
passage-money, **pro rata Uineris.^' I do not think from any re- 
marks of mine, the jury could have allowed that claim, or have sup- 
posed thai I favored it. If the vessel without fault, and by inevitable 
necessity, had heen forced to put into a port short of her destination, 
and the plaintiff bad there accepted and received the slaves, or they 
bad been rescued by the authoiities of the island, from the master, 
and liberated, or perhaps if he had offered to proceed on his voyage, 
he would have been entitled to an apportionment ^ pro rata" But I 
thought it clearly proved, that the loss of the vessel, and therefore the 
necessity of putting in at the intern;ediate port, were produced by 
the fault of the master and captain. And to this cause, also, was 
owing the final loss of the slaves. Nor should it be overlooked, that 
he refused to proceed on the voyage. At least, he made no effort to 
proceed. 

I think there was sufficient evidence to charge the defendant, and 
that the grourids of defence were not made out. Grounds of appeal 
annexed. 

(Signed,) B. J. EARLE. 

1. Because his Honor charged the jury « that it was for them to de- 
termine, whether the defendant intended to make himself personally 
responsible on the contract entered into with the plaintiff's agent* 
Whereas he should have charged that the names of his principals not 
being disclosed, it was no longer a question of ii tention or fart for 

' the jur}, but a question of law, by which the defendant was responsi- 
ble, whether he intended to make himself so or not. 

2. Because his Honor charged, that if the slaves were forcibly ta- 
ken out of the possession of the captain, and he was thus prevented 
from performing his voyage, freight '' pro rata itinerisy" could be re- 
tained ; whereas, he should have charged, that the act of carrying 
the slaves to Nassau, being the act of the captain, no freight could 
be retained on account of the captain's own wrong, by which the 
property was lost to the plaintiff, and the voyage entirely defeated. 

S. Because no passage money being due until the voyage was per- 
A^rmed, and the voyage failing, the defendant, whether principal or 
agent, who received the mor ey, was bound to return it; and in this 
respect the verdict of the jury was contrary to t?ie charge of his 
Monor, the law, and the evidence. 

' 4. Because the verdict was in other respects contrary to the law 
and the evidence. R. B. <& E. SMITH, Pro AppeUarU. 

BiOHABDsoif, Justice. As this case has given rise to some con- 
tiBiiety of opinion, I will first present the plaintiff's case ; and then 
enquire whether the defence set up can justify the verdict given. It 
does not appear from the evidence, that the defendant, (Mordecai,) 
informed tho plaintiff; (WaddeU,) who were tho specific owners of 
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the brig EDcomiutn ; i. e. he did not call them by name, nor are therer 
just grounds for retaining any part of the passage money, **pro faUH 
Uineris.*^ The voyage utterly failed. The negroes were not ad* 
yanced a single league towards their destined port : on the cootnryf 
much injury was done to Waddell. The captain, in his own Im* 

guage, ** did not care a ," and by his conduct verified his utter 

disregard of the duties he had undertaken to perform. He wilfiiH^ 
carried the negroes out of the voyage, into Nassau, where they were 
lost or detained : all but the seven who returned home. We have 
here certainly a strong case on the part of Waddell, for recovering 
not only the passage money advanced, but for a much greater amount 
in damages. But is Mordecai answerable for either the one or the 
other ? If in no due time, he disclosed to Waddell that he acted as agent 
merely, and for whom his agency was, then he might be holdea Imu 
ble for all the damages; for if we are to hold him as principal by reii« 
son of his passing himself in that character, he must take to himselt 
all the consequences that would otherwise have accrued to the true 
principal. Waddell has great claims. But from whom are they due f 
Does Mordecai come in for the payment of any part ? or may he 
not be yet found under the established rules that protect agents from 
liability. Mordecai may have been in danger, from the seeming coo* 
cealment of his principal, and still escape unhurt. He may still be 
in no worse situation than that of his humble namesake, who in M 
time sat obtrusively in the king's gate. The act was offensive ; but tt 
4id not follow in the law, when duly considered, that he was to be 
hung up on high. Let us then see under the same measure of strict 
law, whether our Mordecai may not also pass through unhurt Whal 
are the facts on this side of the case ? Since the verdict, it cantidi 
be questioned — That Mordecai paid over the hundred dollars, ad- 
vanced by Waddell, to the owners of the brig; that he received no 
timely notice to retain the money; that he acted, throughout, in good 
faith; and in the whole transaction appeared as the certain agent o^ 
the owners of the brig, though they were not specifically naiiM. 
Under these facts the decision depends upon the following generid 
rule — ^ Standing,'* (says Chanc. Kent, 2 vol. 630, 2d ed.) *« on strong 
fonridations, and pervading every system of jurisprudence-— That 
where an agent is duly constituted, and names his principal, and C6a« 
tracts in his name, the principal is responsible and ntit the agent," 6tc» 
&c. "If he, (the agent,) makes the contract in behalf of his pHnbi« 
pal, and discloses his name at the time, he is not pel-sonally liable," &c. 
Under this general rule the question recurs, — Did Mordecki natne 
bis principal ? The answer is, he entered into the Contract iM ajtent 
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fcr the owners of the Bnconuum^^Bat he did not express er gi?« 
Iheir paternal or christian names. Now is such fullness and preci- 
iion indispensable, where the communication made is intelligible t I 
concede that every agent must ao disclose his principal at the time of 
the contract, as to enaUe the opposite party to baTe recourse lo th# 
principal, in case the agent had authority to bind him, Kent 631. Bui 
I cannot perceive wherein lies the necessity of the agent naming spe« 
cifically, and severally, every one of a class or company of his prin* 
eipah, who are usually designated among men of business by some 
fcrief descriptive terms. For instance, were an agent to say the work 
is to be done for the steamer Etiwan, and I am the captain, or for the 
owners of Fitzsimons' wharfl This would be enough priana facie« 
unless or until the agent be called on for a more precise specification 
^f the names of his principals. To require taiore in every instance^ 
flrootd be very oflen to require matter utterly superfluous. We have 
Mhistrations, that the rule so construed, is a safe one, in the common 
practice of clerks of stores, who, perhaps every day, procure goods 
Bi a neighboring store, with the laconic eitpression, '* They are for 
our hodse,*^ or the like. Time is equal to money, and business briefly 
fold saves it, are rules drawn from experience, and are at the bottom 
of such practical brevity ; and the frequency of this practice illus^ 
trates satisfactorily the received meaning of the rale of law now be« 
fore the court. It is emphatically one of every day business, and 
should be construed with a view to daily convenience. 

The agent who communicates plainly, that he acts for another per« 
ion, informs the party with whom he deals, that he does not intend 
to be himdelf responsible. And if he designates intelligibly, the patty 
(e Irhom recourse is to be had, he gives the information necessary for 
the fiee ttse of the judgment and discretion of the party dealing with 
him; and has done his ofliee in this respect for the ordinary purpose* 
df business* As to express adjudications on the precise point, 1 ad<* 
tilit that we have none which go so fkr as to declare that an agent 
MhI not be plenary and precise in naming all his piineipals, aUhough 
fliey are numerous* But i^ules for practical business, are rules of 
Convenience and safety fot ordinary men. We want them for con* 
Tenient application to our habitual business. We must, therefore» 
insult convenience, safety and ordinary business, in applying saeb 
hiliss tb practice. And although we have no express adjudications mi 
tiie pihpcise point befote us, Jret there are not wanting expressions 
of judges and lawyers, in accordance with the practical exposition 
knA aj^plication I have given of the rule, that the agent shall disdose 
iiM pnncipttL And when learned men, and practical men, agref on 
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a given subject, their agreemsnt shews a settled opinicHit which givef 
practical law to society. In the case of Owen vs. Gooch, (2 Espi* 
N. P. cases 567,) Lord Ken yon first lays down the general rule, thus : 
** If a party orders goods, dtc. though in fact they are for another, 
if the tradesman was not informed at the time that they were for the 
iise of another, he who ordered them is certainly liable/' Yet ha 
adds in the same breath, dsc. << if goods are ordered, &c. cm ac« 
count of another, and after the delivery, the person who gave the or« 
der, refuses to inform the tradesman, who the person is, in order thai 
he may sue him, dec. he is himself liable." Now to the first slight 
impressions upon the reader, the judge may seem to have laid dowa 
inconsistent propositions. First, that the tradesman must have been 
informed who the principal is, at the very time of the contract. Se* 
coad, that if the agent afterwards refuses to inform the tradesmaa 
who the principal is, he himself becomes Hable. But if we apply 
the sound common sense which is to be found in the practice already 
noticed we shall soon see the application of the maxim, " Qui herei 
in Uteraj heret in cortice*** But let us first draw somewhat further 
upon the current opinions of the learned, in support of the practice 
under the general rule. Counsellor Livermore, whose treatise on 
the law of priucipa) and a<|rent, is so full and distinct, quotes the dic- 
tum of Lord Kenyon, as of course correct, 2 vol. 247. Barristers 
Starkie and Paley, no less learned and profound, do the same in the 
same spirit, 3 Starkie 1020. Paley 's P. and A. 250. All cite the 
dictum, and not one commentator does it with disapprobation, or 
seems to apprehend any inconsistency in the judge's two propositions. 
The inconsistency, if any. floats on the surface. Lord Kenyon meaus* 
just what the general rule reasonably imports, to wit : That the agent 
must declare his principal, at the time of the contract, so that the op* 
posite party may know, not only that the agent does not bind himself^ 
but what party he trusts. Why must he know the party, clearly, 
that he may exercise his own judgment as to whom he will trust, in 
the first i istance ; and that he may have recourse, finally, to the 
principal to whom the agent has imputed the contract ? It seems.to 
me then very plain, that upon a just exposition of the rulej where 
more precis information is wanted than that of a general designa* 
tioa of thi3 principal made at the time of the contract ; and which 
may be required, iii the course of events, in order to proceed in a suit 
against the principal, or for other purpose, such extra information 
should be sought for by the party requiring it ; and if the agenUefiises 
to gpive it, he may be still liable ; and this is the meaning of the 
judge ia tb# c«ie of Owens vs. Goock The same might perhaps ba 
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said if he refuses to exhibit his power, when necessarily called for bjr 
the opposite party. But admitting that there may be room for two 
opinions upon the present applicatioa of the leading rule in the taw 
of principal aud agent, there is another view of the case, which ren- 
ders the Ferdict both satisfactory and strictly legal. The action is 
for money had and received to thejuse of the plaintiff. The hundred 
dollars was voluntarily paid by the plaintiff in advance ; and he gave 
no timely notice to have the money d( tained. Mordecai committed 
no. trespass, and made no encroachment upon the rights of the plain- 
tiff. He simply received the money advanced for his principal. Had 
he obtained it by some device, or by any deliberate, and affirmative 
act of his own, as by selling one of the negroes, there would have 
been much more reason and law in charging him, personally. But 
to render him liable, in the equitable action of money '* had and re* 
ceived," when he was the mere quiescent receiver without bad faith, 
and had given the money its only proper destination, by paying it 
over, would be to adjudge him principal *< in exfenso^^* and of course 
liable fur all the damage done by the captain at Nassau. It would be 
to divert the . primary principle of this species of action, which has 
been called a << libel bill in equity," in which money shall not be re- 
covered against equity and good conscience. This is strictly a le- 
gal view. And assuredly, whatever view may be taken of his con- 
duct in other respects, in the matter of this particular action, both in 
receiving and paying over the hundred dollars, Mordecai stands 
blameless ; in this regard, at least, he is ** an Israelite indeed without 
guile." The motion is dismissed. 

J. S. RICHARDSON. 

We concur, 

HENRY W. DESAUSSURE, JOHN B. O'NEALL, 

RICHARD GANTT, DAVID JOHNSON. 

A. P. BUTLER, 

• Earle, Justice, This cause was tried before me in the court be- 
low, and although I am not allowed to exercise appeal jurisdiction in 
relation to it, yet as I intimated a doubt if the verdict could be sus- 
tained, the opinion of the court will not be diminished in its authority^ 
if I add the grounds on vvhich my doubts have been removed. I thiuk 
the verdict of, the jury was renderecUnaiiily on the ground, that the 
defendant contracted as agent for the owners, that they would trans. 
port tlie slaves in question ; and that he not only did not mean to 
make himself liable, but that on a just interpretation of such a con- 
tract, and according to the commo i understanding of this community* 
he was not liable personally. Without abandoning the test I before 
.held to be the true one, that the defendant was liable in this action. to 
recover- back the money paid on the contract, if he would have been 
Kabie on the oiigioal contract for non-perfoxmaaco — I think it may 
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«rdl be questioned, whetbw the defeadant. was so liaUe, for the re«# 
09oa already assigued by Mr. Justice RiciiARDsoif, without saying 
that I fully concur in ail the views presented, and without meaning to 
express any dissent. I confess I feel too doubtful on that question ta 
disturb the verdict even if it depended on myself. But there was 
another ground on which I thought the defendant might bo held lia» 
Ue in ihw action, for money received by him, on account <^ hiv 
{Nriucipais, which they were clearly not entitled to retain, although be 
had made the contract as ageut, and was not himself personally liable 
on the contract. Such an action might be maintained against the 
agent if he haa received notice not to pay the money over, aikl 1 ap<« 
prebend without such notice, if in fact the money has not been ac-* 
laidly paid over. 7 John. Rep. 179. 

Such was the defence in this case ; but I thought the declarations 
p£ -the defetidant under the circumstances, was not legal proof of the 
fact. Considering that such matter of discharge diould he made out 
by the defendant on competent evidence* This was error .^ If the 
plain tiff sought to recover back from the agent, money paid hinr on ac- 
count of the principal, he iihould have proved notice not to pay ovw; 
or that the money remained in the hands of the agent. It was not 
iocumbent on the defendant to discharge himself by proving that he 
had paid over. On this ground, therefore, the verdict is right, if it 
be 10 on the former. 

fi. J. EARLE. 



FOQARTUS and WiFB vs. HirBB£LL. 

Tried in Charleston, 9th June, 1835, bef<M« his Honor Jodga 
Eaklb* 

David Sealy gave Sears Hubbell his note, dated April 4th, 1828» 
for money due hkn, and died intestate. S. Hubbell brought an action 
en this n<4e« and another demand against Fogartie and wife, as ex- 
ecutor and executrix, in their own wrong. The defendant pleaded 
no!H (usum. test, and ne ungues ex : the cause was tried June, 1831, 
and a verdict found for -plaintiff. The defendants a^^aled, and the 
Court of Appeals dismissed the motion for a new trial. The plaintiff 
entered up judgment and took out execution agfainst the goods of 
6ealy, or ol D. Fogartie, and Ann, his wife. t7nder tbis execution 
tiie sheriff took two negroes. Die and Tom, and advertised them as ne« 
groes of the estate of Sealy. In ^pi'ily 1832, the negroes were sold, and 
bought by Hubbdl. The defendants, at April term, 1882, obtained 
au order for leave to pay into court 9214 — and moved to have satia- 
faction entered on the judgment, or the executioQ set aode. The 
plamtiff moved for leave to amend the judgment, end execution, se 
as to require the sheriff to levy the debt and costs of the assets of 
D. Sealy, in the hands of defendants, €t si nmij de bonis fropriis* 
His Honor refused permission to enter judgment for the debt (le^otnt 
ff^ffik* and granted the osder to set eside the eieeutioD. The 
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jplaintiff appealed — and the (/ourt of Appeals reversed the judge'tf 
order to set aside the judgment, and gave ieare to ameiid the j jdg* 
sneiit and execution, as prayed by the plHintifT. See the case 1 Hill 
167. The plaintiff took out of court the residue of his judgment^ 
and also the uinount of a smtiU judgment against the same parties, 
which had been assigned to bin. 

This action wa» brought *in the name of D. Fogartie, and Eliza 
Ann, his wife, to recover from the defendant the negroes boughi. of 
the sherilff. 

The plaiatifis examined James Allen, who swore that the plai. iiS, 
Eliza Ann Fogartie, asked him to accr»mpa ^y her to the sale on Tues- 
day, 3d April, 1882 ; that she forbid the sale, and said tht^ negroes 
were not the estate of Sealy's, but her'a. That they were put up 
and bid in by her at 249 dollars. That she said she would pay the 
money in ten or fifleeu minutes. That the sheriff waited teti or fif. 
teeh minutes, and put them up to sale again, and they were bought 
by defendant at $115. That she told him she had the moi ey, or 
was to get It at the court-house- That he could have lent her tha 
money, and would have given $250 for Tom, otie of the negroes. 

Mrs. Allen said that she called on Hubbell, with E. A. Fogartie, 
soon after the sale ; and E. A. Fogartie offered to pay him, but he refu- 
sed to give up the negroes, hut admitted he had promised to do so. 
Said he had had a great deal of trouble, and there was another judgu 
ment. 

William Arms proved a demand and refusal. 

The sherifif's books were produced, in which it was entered that 
the negroes were sold as the estate of Sealy— -bought in by E. A. 
Fogartie, and resold at the expiration of fifleen minutes. First ialei 
$245— second, 115. 

A deed from David Sealy to James M. Lowry, dated — — — De^ 
cember, 1827, was produced, by which Die and Tom, with other 
property, were conveyed by David Sealy to James M. Lowry, in 
trust, fbr the sole and separate use of £. A. Seuly ; and after her de- 
cease, to the children of D. Sealy and £. A. Sealy, if any ; and if 
none, to the said £. A. Sealy and her heirs ; not subject to the debta 
of her present or any future husband ; and also, the judgment and 
execution, and all the orders made in the case of Hubbell vs Fogartie. 

W. Meacher proved the value of Tom, 250 dollars ; and that he 
WR8 hiring him of plaintiff for upwards of a year before the sale, at 
8 dollars a monthr 

Mr. Hunt testified that he had a note of plaintiff, E. A. Fogartie, 
on which he could raise the money. That the mtention was to for- 
bid the sale ; and as a last resort, buy ii> the property. • That Hub- 
bell's debt was intended to be paid out of Lord's debt, when the estate 
at Sealy was settled. That the case with Lord was settled about 
six weeks ago ; and a sum of about 100 dollars, exclusive of costs, 
recovered. The property in dispute with Lord was included ib the 
dead of 1827. A notice to ihe sheriff, statiug th it the negroes taken 
in execution, were included in the deed of 1827, and not liable to 
the execution, was attached to the execution. 

{!. A. Fogartie is the widow of Sealy, and married to the ethet 

4 
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Jlabtiffnnce his deceaso. "niis suit is brought for her benefit ; anft 
^ogartie required an indeniniiy agaiost the costs, for which security 
was ^ven. 

Dr. Irving was called by defendant. He pfoved that E. A. fo" 
gartie called on him, April, 1882, on Mondayt and requested him t6 

Sostpone the sale till Tuesday, to which he assented. That on Tues- 
ay the negroes were put up to sale, and when E. A. Fogartie had 
Ind to the amount of the debt, Hubbell said all he wanted was his 
money, .and stopped. That they were knocked •ff to E. A. Fogar- 
tie, and she requested time to pay the money. That he told her the 
time allowed was fifteen minutes, and that he must sell again the 
same day if she did aai comply ; and advised her to look out for the 
Bioney. That he waited more than fifteen minutes, and asked her 
what she was going to do. That she told him she could raise the 
money in ten or fifteen day^, bat could not pay it that day. Thai 
he then resold — put them up at the former bid, and no one ofiered ; 
that he put them lower and lower, till at last there was a bid, and 
they were then bid up again to 115 dollars, and at that price were 
knocked off to Hubbell. They were sold separately. After the 
tale, Hubbell said if she would pay the debt in ten days, he would 
take his money and give up the negroes. 

His Honor charged the jury, that the execution did not authorize 
the sheriff to take the negroes of £. A. Fogartie ; and that no title 
passed by the sherifi**s bill of sale.' The jury found for the plaindfi. 

The defendant appeals, and moves for a new trial *:— 

Because his Honor instructed the jury that the judgment and exe* 
^ution against husband and wife fpr a debt or default of the wife> 
dum tola, did not authorize the sale of the negroes conveyed by the 
deed of 1827, to the sole and separate use of the wife : Whereas^ 
it b respectfully subnotted — 

First — ^That the bona fides of the deed of 1827, should have been 
left to the jury. 

^'ecofuiZ^.— That the judgment and execution authorized the sale 
of the negroes in question, as the property of E. A. Fogartie. 

TAtrxSj^.— That the plaintiffs, by the form of their action, were 
irrecluded from saying that the negroes in question were not the pro- 
perty of Fogartie and wife, and the court should have instructed the 
jury that the plaintiffs were not entitled to recover. On which 
grounds, defendant insists, that the verdict should be set aside, and 
the plaintiffs non-suited ; or else that a i;ew trial should be granted.. 

For AppeUara-'^ETlGRV dt LESESNE. 
For Respondents— B. F. HUNT. 

On the general and well settled principles of the law of Baron 
9nd Feme, I was of opinion that the separate property of the wife, 
secured to her by deed, could not be sold under execution, against 
husband and wife, upon a judgment against both, during the cover- 
ture, although for a debt or default of the wife before marriage. That 
was rhe only question seriously made or argued. By the marriage^ 
the husband acquires an absolute interest in the personal estate of 
the wife, and the rents at'd profits of her lands. Whfttever she aC'^ 
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^jftM during coverture by gift or beqvest, by labor or otherwise, it 
14s. The law thus transferring to him the hind to which crediton. 
looked for the payment of their debts, also makes him UaUe for them* 
And he u thus liable, whether he obtains a portion with her or not. In 
oonsequeace of his thus becoming Uable,she is discharged, during tht, 
coverture. He is answerable for all acti<His for which his wife stood 
attached, and for all debts or defaults for which she was liable at the 
tinae of the coverture ; as this liability of the husband arises from the 
coverture, it subsists only during the coverture ; and although thsr 
wife must be joined, yet they are not sued as two persons jointty andi 
severally liable ; but as one person in law* They must plead jotntlj, 
an^ will not be allowed to sever in pleading. But a judgment thus 
lecovered against ^th as one person in law, can only he enforce^ 
upon the property of the husband. It would be a total departure 
fhom the principle which regards the legal existence of the wife as 
extinct, or rather as merged in that of me husband, if her separate 
estate were held liable for a debt, from which, by the act ef coverture^ 
she is absolved and discharged, during its continuance* She is sueA 
enly for conformity, and on the ground of the legal union which is sup- 
posed to exist A technical rule of pleading, not sustained, perhaps, by 
any good reason; but the husband only is liable in person or property* 
I apprehend if the debt were not actually levied during the eovertura^ 
and the husband should die, the execution might in that case ge 
against the wife. But during the coverture, both in life, I held, and 
80 charged the jury, that the property of the wife, separate and sole, 
was not liable to be taken in executiom And on thai ground the 
pMntiffs were entitled to recover. I subfoin the au&cffifi^ on which 
I rely, to sustain this view. But on another ground, Uie plaintifle 
are entitled to recover ; at least the negro was not liable to be sold 
under the execution. The conveyance is *< to James M. Lowry in 
trust, for the sole and separate use of Bhza A. Sealy, (now Mrs. Fo* 
^rtie,) not subject to die debts of her present or any future husband^-^r 
without regarding the further limitations over—** and afier her de*i 
cease, to tlie children of D. Sealy, (the donor,]^ and E» A. Sealy, iC 
any,'' dsc— It is clear that the legal estate is m the trustee. Thtft 
property is his for the uses declared ; and therefore could not be sold 
for the debts of Fogartie and wife. This view might lead to a dis* 
eusswn of the form of action, and whedier the eegtup que trust catt 
y^ftintftin the acdon in his own mame, which I shidl avoid here, re* 
ffwy^»«^g only, that being in possessimi* with the permission of the 
trustee, the eestuy que trust may maintain the action against a wrong 
doer. As to the circumstances under which the deed was executed, 
there was no proof on either side. The bona fides of the deed Was 
not made a serious question even in argument, and there was n^ 
ground to submit it specially to the jury. A verdtf^t was rendered 
Ibr the pbint^. The defendant appeals on the grounds above stated*, 

B, /. EARLE. 

If baron and feme are sued on the wife's bond, entered to by the 
feuci boforo mamage^ aad judgment #i had thereupon, end the wife 
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die? b^foro executioa, yet the husband is liable, for tTiS judgment haA 
altered the debt* — Sid. 337— Bacon, Barea and Feme. 
• So \\ th^ husband and wife hiad recovered in right of the wife, and 
had judgment, the husband might sue out execution after the death 
of the wife.— Cro. Car. 208. 

If there be judgment in debt upon a bond against a feme sole, and 
•he mairy, and after upon sci. fa. against the baron and feme, and 
aihil r<;iuraed, and thereupon judgtnent be had against the baron and 
feme, ivA so it rest f »r a year and a day, and then the wife die, a 
flciri tacias will lie agamst the baron, to shew cause why execution 
•houi:! not go against him upon the first judgment, for the award of 
exeuutioa lies absolute against the baron and feme ; and so it be- 
came bis debt ; whereas, before it was only the debt of the wife.—- ^ 
Carth. 30. 

If a man marries an administratrix to her former husband, and ia 
her widowhood wasted the assets of her intestate, the husband is ^a* 
b)e to the debt of the iiitestate, during the life of the wife ; and this, 
thai] be deemed a devastavit in him. — Cro. Car. 603. 

The opinion of the court was delivered by Mr. Justice Evans. 

This was an action of trover, to recover the value of two negroes; 
The negroes were once the property f)f one Sealy, the former hug- 
band of Mrs. Fogartie. Sealy conveyed them, during coverture, to 
James M. Lowry, in trust for Mrs. Fogartie, theo Mrs. Soaly. Sealy 
was indebted to Hubbell^ who sued the defendants, afVer their inter. 
marriage; and recovered agaiist them, as executors de son tort 
Upon this recovery, he issued his execution de bonis testatorisj vel si 
non de boms propriis. The sheriff seized on these negroes and sold 
Ibem. The detendant became the purchaser, and the plaintiffs sued 
him to recover their value. The negroes remained in Sea]y*s pos- 
0ession during his life, and since in the possession of the phuntifis* 
On the trial there was a verdict for the plaintiffs, and defendant has 
made a motion in this court, for a new trial, on various grounds. 
But as the opinion of the court turns on the third only, no opinion 19 
intended to be expressed on the others. This ground involves the 
question, whether the plaintiffs can recover against the defendant^ 
who is a purchaser at sheriff's sale, of their title to these very ne- 
groes. To determine this question, it seems to me to be only neces. 
•ary to inquire, what is the effect of a sheriff's sale. It is to ti«nsfer 
all the title of the defendants in the action to the purchaser. The 
oheriff is the agent appointed by law for this' purpose. It is saM tiib 
legal estate is in Mr. Lowry. That may be true, and Lowry, per* 
haps, may have a right of action against the defendant. The only 
title which the plaintiffs had, was their possession. A title by posses*, 
moa in sufficient to maintain trover ; but such a title is ajiso tho suh« 
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^i^ct of levy and sale by the sheriff. The only grounds on 'which it 

is pretended this action could be maintained by these plaintiffs, is, 

chat the negroes were in their possession before the levy and sale ; but 

this possessory title, if suca it may be called, had been divested by 

the sheriff's sale, and transiered to the defendant. There remained, 

therf tore, no legal title in the plaintiffs, which would enable them to 

bring this action ; and a new trial is therefore ordered. 

J. J. EVANS. 
Wq eoncar^ 

J. S. RICHARDSOlir, 
DAVID JOHNSON, 
A. P. BUTLER. 

I conceive that upon the tliird ground, a new trial should be granted. 
Whatever legal interest the plaintiffs, Oir either oi them, had, passed to 
the defe idant, under the sheriff's sale, and they are not now at liber- 
ty i<:j aii action by themselves, to say that they had no title. But if 
they were, in shewing that they had not title, this action must be de- 
feated. I. however, gp further than my brother Evans, and hol4 
that on the second ground, the plaintiffs were precluded from reco- 
vering. The recovery against Fogartie and wife, for the loss of the 
latter, while sole, iii intermeddling with the goods of the deceased 
Sealy, made it her debt : and under the execution, her property might 
be sold. The negroes sold were conveyed to Lowry, in trust, for 
her sole and separate use, during her life, and after her decease to 
the children of D. Sealy and of £. A. Sealy, if any, and if none, to 
the said £. A. Sealy, and her heirs, not subject to the debts of her 
present or any future husband. Under this trust, the negroes 
were in possession of Mrs. F. during her marriage with Sealy, 
and also during the time she was feme sole. While she was co- 
yert, (the wife of Sealy,) the trust continued, and the legal es- 
tate was in the trustee : when she became discovert, the trust 
was executed, and the estate absolute in her, for, as I understand, 
there was no issue of her marriage with Sealy. The property while 
iihe was sole, was subject to her debts, and after her marriage the 
same hability continued ; for I hold that marriage does not discharga 
the wife's liability to her debts. It only makes the husband also 
liable during coverture ; so that if at law, the negroes were rightly 
considered her separate estate, they might be sold under the execu* 
tion. According to Gist vs. Porcher, decided February, 1832, at 
this place, the estate of the wife, under the trust deed in the ne- 
groes, was liable to sale while she was a feme sole. If this be so, it 
follows that they may be sold for her debt or tort, while sole, under 
judgment and execution, for the sum recovered against her and her 
second Imsband, Fogartie. The provision in the deed, that the negroes 
shall not be liable to the debts of her fiiture husband, is a subsisting 
trust in favor of her, which the court of equity would set up' and maks 
this her estate separate from his, aiid thus enforce the provision in the 

At^d. But(i€Qiirtoflttw«9oaQ(ooUc« it* So as aocii «9 th^ trust wag 
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JBuded and executed, at the death of the first hasband, the legal and 
equitable estate both united in the wife; and for the purposerof a 
case at law, the estate in the negroes would be regarded as that of 
the husbaudy and in that point of view, also, the sale was regular, and 
defeats the present action. 

JOHN B- O'NEALL. 
I concur, 

HENRY W. DESAU8SURE. 

I concur in the result, which I take this occasion to say, is all I in« 
tend, when I concur geueraUy. 

J. JOHNBTON. 



Jonathan Lucas vs. O'Nbale &; Bixd. 

Tried in Charleston, May Term, 1895^ before his Honor Judge 
JSaslk. 

« 

The defendants made a contract with the plaintiff to build and de. 
liver to him a ship of 830 tons, of which they were to furnish all the 
materials. To secure the faithful performance of their contract, they 
•xeeuted to the plamtiff, on the 24th April, 1812, a bond of indem* 
ility, with condition to deliver the sttd ship to the plaintiff, furnishing 
themselves all the materials, at their own charges ; and with the fur- 
ther coupon to ^ indemnify and fully save harmless the said Jona. 
than Luca9, his heirs, 6ic.from all and every damage or loss^ chargea 
er expevueSf whichhe shaU or may in^ur^ or be put to, from or hy rea^ 
mm of any moneys which he ha^ paid^ or which he shaU hereafter pay^ 
or eame to be paidf to the said O^Neale and Birdj and either of them ; 
and also from all aad every damage or loss which shall or may arise 
or accrue to him, the said Jonathan Lucas, his heirs, dec,, from or by 
reason of the negligence, omissions, or misfeasances of them, the 
aaid O^Neale tod Bird, or either of them, in and about the building, 
or finishing of the said hull, or in and about accountiag for, or pay- 
ing, or making good any sum or sums of money to the said Jonathan, 
which have been paid, or which shall hereafter be paid by him, to 
IjikQ said O'Neale and Bird, or either of them, or upon their account, 
^ by their direction.'* 

Upon this bond judgment was confessed at the time of its execu« 
tion, and afterwards a rule was taken out by the defenda,^ts to subu 
Dtttits condition to a jury, whereupon the foUowing case waa made. 

On the 20th March, 1832, the defendants went to the luinber yard 
of Thomas Bennett, and oxdered the lumber necessary for the ship. 
]|r. Bennett informed them that the lumber would be furnished, but 
diat as the ship was for bis son-in-law, Mr. Lucas, he intended to- 
nake him a present of the lumber which would be required to buikt 
it; that as the defendants, O'Neale and Bird, were bound to fiimish 
the lumber, he, Mr. Bennett, would have the items entered separate^ 

^fffs^r^w shipt" to that tb^ and Mr. Lucaa could a^ttle foctha 
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iteme, and that the amount of this lumber bUl should be conridered 
an advance of that amount of cash by Mr. Lucas. To this arrange** 
ment the defendants assented, and upon the faith ot it the lumbar 
Vas furnished. 

Before the vessel was finished, the defendants became insolvent, 
and made an assignment. Shortly thereafter, the clerk of Mr.'Ben* 
nett called on them with an account, in which he had entered, bjr 
mistake, the materials for this ship in c<»ttmon with the other articles 
of lumber furnished O'Neale and Bird. The defendants objected to 
the lux»unt on the ground that they were to settle with Mr. Lucas 
for the lumber for the ship, and insisted that it should not have been 
charged against them in Mr. Bennett's bill. The clerk reported thn 
to Mr. Bennett, who informed him that O'Neale and Bird were cor* 
Ted^ and Uiat he, the said clerk, had erred iu uniting both accounts* 
That accordingly the cleiic again saw the defendants, struck out the 
said lumber bill, amounting to $1435,10, took the defendants* note for 
the balance, and gave them, in behalf of Mr. Bennett, a receipt in 
full. 

The plaintiff, Mr. Lucas, claims that the said sum of 91435,10, 
was an actual advance by him to the defendants, by their own assent ; 
that the gift of the lumber to him by Mr. Bennett, made the property 
his ; that it was so much money paid by him for the use of O'Neale 
and Bird, for materials which they had bound themselves to furnish ; 
and that by their own agreement, and (to use the words of Mr. Bird, 
the defendant himself, while giving testimony in the case,) ** they ex« 
pected to have it to pay to Mr. Lucas ;" and that under these cir- 
cumstances it comes within the condition of his bond of indemnity. 

The folbwing is the testimony in the case copied from the judge's 
notes:—* 

Tkomas Bbnnstt deposed as fefiows— 

Mr. Lucas was to pay for the ship by the ton ; $40 per ton. This 
was to defray all the expenses of the hull. Defepcbnts were to 
furnish all the materials. Witness' mills furnished a portion of the 
plank, witness having no interest in the account for bimseff, De* 
'fendants had long htm customers at the null. When ilie defendants 
began to give orders at the nolts for the lumber, th^y were informed 
that the lumber procured at the mills was a gift to the plaintiff. The 
defendants assented to this arrangement. They could have no mo« 
tive to do otherwise. (The lumber bill being produced, is verified ' 
by Mr. Bennett.) The defendants have nev^ been eonndered re« 
sponsible for the biD, and never have been called on for it. It waif 
kept separate from the other accounts for this especial purpose, else 
it would have been put down in their general bill. The amount k 
•14»5,10. 

A. Tbovchb testified upon a matter which was subsequentlf 
yielded by the defendant's counsel, so lliat his evidence is now inmia* 
ferial. 

WiLUiji Bt», one of the defendants, was produced in behalf 
of the defendants, by consent. He deposed, <* that the actual ton. 
fkvtfs^ of the ship Vas 830 L2 tons, from Ate entry at the custom 
hqniMi. The eontraet was f 40 per ton, cuflitom house measurements 
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{The wUo^w produces tha order for the lumber, or aa exact copj^v 
date 'Mh March, 1882, signed by O'Neale and Bird.) Hdd been 
eu^touniers aud purchasor^ ou credit at the milU ; never requested 
plaiutiflf to pay this bill, and never heard of O'Neale's doir*g it. Ne- 
Ter heard that plaintiff had paid the bill. (The witness examines 
another bill for some lumber, which was rendered in to defendants 
for payment^ by Bennett's clerk or collector.) Lanneau, (Mr. Ben- 
<nett's clerk,) presented the bill. Witness requested him lo leave it a 
day or so for examination. . Witness had heard from O'Naale that 
the phnk was a present from Mr. Bennett to Mr. Lucas, and thea 
told Launeau of it, and asked why he had brought the bill for the 
whole, including that presented by Benuett to Lucas. Mr. Lucas 
aever iiiformed witness that he would call on defendants for that bill,- 
and he never heard that they were to be made responsible to the plain* 
tiff for the same, until afler the failure of defendants. Aitcr the ship 
Was finished aud delivered, the plaintiff frequently said he would en- 
ter satisfaction on the judgment. Often promised to do so, but put 
it off trom time to time, without making any objection. Defe idanta 
are insolvent. Knew that they would be so, before the lumber was 
all furnished. Mr. Bennett must have known it. No doubt that the 
lumber was furnished on the faith of the arrangement with Lucas ; 
but he does not know how it was. Supposed so only from what 
O'Neale said. Afler the lumber was furnished, witness declined pay* 
ing Bennett^ expecting to have it to pay fovy to Lucas ; i>ut ^as in 
hopes, rather thouglit, that as they had made a losing bargain, that it 
would be turned over to witness, and would not be exacted from 
them. The lumber was to be paid for. The final settlement was 
made afler the assignment. The failure of defendants was anticipa« 
ted from the loss on the contract. If Mr. Bennett, himself, had 
brought the account, and demanded the note, he would have given it.**^ 

Mr. Laitnjbav, cedled in reply, stated, that he was the clerk of Mr. 
Bennett, was privy to the furnishing the lumber from the begi ni ig« 
Poes not know what the contract was, but charged the lumber accord* 
JDg to the directions of Mr. Bennett. 

^ Thomas Bjbnnistt recalled. When the lumber was about to be 
delivered, witness called at the ship yard, and said to Mr. Bird, <' this 
lumber will be charged to you, but it was a gifl to Mr Lucas, and 
.was not to be paid, but was to be settled out of the ship." On \\m 
failure being about to take place, die defendants communicated the 
iact to witness — ^and he was about to furnish them aid, when h wjM 
Ibund that they could not go on. They were distinctly informed of 
the amount necessary to complete the ship, including the lumber ia 
.question. They said about #7000, and witness supposed that thejr 
both fully understood it, aud that the sum for the lumber was to be 
allowed Lucas out of the sum to be f>aid by him for the ship. They 
were still engaged in framing the ship when the conversation took 
place. When Witness first communicated the arrangeme it to the 
defendants, it was at a time when he had a perfect confidence thai 
they would pay him. 

Upon this evidence the judge charged the jury, that the lefe iante 
ted heea eriginally liable te Mr. Bennett ; that that Uability still cm 
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Aoued, and Mr. Bennett int|rht yet mainlaift his actiiJn.for the accoant ; 
that this liability to.Mr. Bennett could not be transferred by him to 
Lucas ; and that if the defeudants were ever hable to Mr. Bennett 
for the lumber biJ], the plaintiff could not recover. He further in- 
structed the jury, that putting the bond out of the question, Lucas 
could not now have maiutained an action for this demand, and that 
there was no consideration moving between Lucas and the defend- 
ants ; that if the plaintiff could not recover in an action of assump- 
sit on the original demand, he could not recover ihe bond. 

The jury found for the defendants, and the plaintiff moved for a new 
trial, on the following grounds : — 

1. Because his Honor instructed the jury, that vpon his construc- 
tion of the bond, the plaintiff could not recover. 

2. Because his Honor further instructed the jury, that if the de- 
fendants were ever liable to Mi. Beutiett for the lumber biU. the plain* 
tiff could not recover. 

3. Because bis Honor funher instructed the jury, that Mr. Ben- 
aett might how maintain his action against the defendants, and could 
not transfer the liability; whereas, it is respectfully submitt^, 
that the evidence proved a discharge of the defendants by Mr. Ben- 
nett, and a settlement of the claim by Mr. Lucas, at the request, sod 
for tba account of the defendants. 

4. Because the judge further instructed the jury, that an action of 
assumpsit was a fair test of the plaintiff's right to recover, and that 
putting the bond out of the question, the plaintiff could not recover ia 
such an action. 

5. Because the judge further instructed the jury, that there was no 
consideration between the plaintiff and defendants. 

6. Because the verdict is contrary to law, in not allowing the 
amoootof the said Itimber bill. 

C. 6. MEMMINGER, PlainHff'a Attorney. 

Debt on bond. The defendants were ship builders, and under- 
took to build a ship for the plaintiff, to whom they gave this bond, to 
indemnify and save him harmless for all advances he had made, or 
might make for and on their account. The bond was dated 24th 
A^t^ 1832. Judgment had been confessed on it, and the condition 
was now submitted to a jury to assess damans. The questidn sub- 
laitted, was, whether the defendants were liable to the plaintiff for 
#1435,10, the value of certain lumber fumislied by Mr. Ber.nett to 
them, as an advance, by the plaintiff, under the stipulation in tho 
bond. The defendants were customers of Mr Bennett at the mills. 
They had a running account there, and gave their first order for the 
lumber in question, on 12th March, 18H2 ; which was fbiiiished, and 
delivered to them from that time forward, as they needed^ and charged 
to them at the mills. The defendants, in the contract, were to sup- - 
ply all the materials. The lumber in question, was a gifl by Mr. 
Bennett to the plaintiff, his son-in-law. But it was not proved that 
there was ever any express understanding in relation to this lumber, 
between the plaintiff and the defendants. The respectable witnesses. 
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Mr. Bennett and Mr. Bird, who were both examined, did not en^ 
tirely concur. Had the lumber been sawed for the plaintiff, had he 
delivered it, or had it been delivered on the order of the defend- 
ants, in pursuance of any understanding with him, it must have been 
considered an advance as much as U* he had paid money for it. But 
it was delivered to the defeadants by Mr. Bennett, as a gratuity to 
the plaintiff, and was charged to the defendants, and seems to have 
been marked on the books, ^ fer the new ship." Mr. Bennett testi- 
fied, when the lumber was about to be delivered, he-informed the de- 
fendants that it was a gift to the plamtiff, that it could be charged. to 
them, but they were not to pay him for it, but it was to be settled 
out of the new ship, and that they assented to this arrangement. Mr. 
Bird testified, that Mr* Bennett's clerk presented them a bill for pay- 
ment, including the lumber in question. It was left for examination, 
and he was informed by his partner, O'Neale, that it was a gift lo 
Lucas. It was then withdrawn, and another bill made out. They 
never assumed the payment ef the price of this lumber to Lucas, 
who never inionned them that he held them Uable, and they never 
heard they were to be responsible to die plaintiff, until after their fail- 
ure. (S* B. They had fiuled, I think, during the progress of the 
work, and had made an assignment. This was, in fact, a contro- 
versy between die plaintiff and the assignees.) On the contrary, af- 
ter the ship was finished and delivered, the plaintiff frequent]^ said 
he would enter satisfaction on the judgment, aad promised to do so ; 
but put it off from time to time, without making any objection. But 
there was no doubt the lumber was furnished on the hith of the ar- 
rangement with Lucas. Supposes so, <mly finom what O'Neale said 
afier the lumber was furnished. He expected that he would have to 
pay Lucas for the lumber, but was in hopes as they had made a bad 
bargain, that it would not be exacted of them. And if Mr. Bennett 
bad brought the account, and demanded a note, he would have given 
It. I clmrged the jury, that the question was, whether the plaintiff 
in relation to the value of this lumber, had made an advance to the 
defendants, or on their acceunt, within the true meaning and intent 
of the condition of the bond ; that if the understanding and agreement 
existed at the date cf the hondy that the lumber in question was to be 
Considered an advance to the defendants, for which they were to ac- 
count to the plaintiff, and the bond was executed in reference to that 
as well as other advances, then the plaintiff was entitled to recover. 
That it was therefore important to ascertain the time when such -un- 
derstanding took place. If the defendants were liable to Mr. Bennett 
originally, then the demand could not be transferred by parol, as a 
gift or otherwise, so as to constitute a debt to the plaintiff; and in 
that case, the plaintiff must sue in Mr. Bennett's name. If they 
were not so hable to him, and the plaintiff could have recovered in 
his own name on the original demand, then he was entitled to reco- 
ver on the bond, not otherwise. The jury fimnd for the defendants. 
The plaintiff appeals on the grounds annexed. What I have stated 
of the charge, will render further remarks unnecessary. 

B. J. EARLE. 



CHARLESTON, JANUARY TERM, 18S6. 8S 

The opinion of the court was deliretsd by Mr. Justice O'Nsall. 

The condition of the defendants bond is preceded by a recital sta^ 
ting the agreement between the plaintiff and defendants, whereby the 
latter had agreed, in a substantial and workmanlike manner, to build 
and eomplet^y finish the hull of a ship, &c. ; and at their own char- 
ges, to do and finish all the several works in and about the said hull, 
and to Launch her into the river Cocker, and to deliver her safe to the 
plaintiff, on or before a specified day : also, that the plaintiff hath paid 
to the defendants certain large sums of money on account of the said 
work, and is about to pay and advance to them, certain other large 
sums of money, and that they are desirous of fully indesanifying and 
saving him harmless fix>m any damage or loss. 

The condition of the bond then sets forth, ^* that if the defendants 
{shall well and faithfully comply wUh their agreement with the plaintiff, 
in relation to the said ship, and shall in a substantial and workmanlike 
manner, at their own charges, finish and complete all the work in and 
about the hull of the said ship, according to the directions of the said 
plaintiff, and shall launch and deliver her as aforesaid, to the said plain- 
tiff, bis executors, administrators, or assigns, and shall indemnify aod 
fully save harmless, the said plaintiff, his heirs, executors, adminis- 
trators, or assigns, from all and every damage or loss, charges or ex. 
penses, which he shall or may incur, or be put to, from or by reasen 
of any monies, which he has paid, or which he shall hereafter pay, or 
cause to be paid, to Uie said defendants or either of them ; and 
also from all and every damage or loss, which shall or may aEise,^or 
accrue to 4im the said plaintiff, his heirs, executors, administrators, or 
assigns, from or by reason of the negUgence, omissions, or misfeasan. 
ces of the said defendants, or either of them, in and about the build- 
ing or finishing of the said hull, or in and about accounting for or 
paying, or making good, any sum or sums of money, to the saij 
plaintiff, which have been paid, or which shall hereafter be paid by 
him to the defendants, or either of them, or upon their account, or 
by their direction." This full statement of the condition of the bond^ 
and the saport of the presiding judge, wiU enable us to consider and 
decide, understandingly, the motion for a new trial. For the purpo- 
ses of the ptaimiff, it is only necessary to look to two of the cove- 
nants contained m the condition : 1st. That the defendants at their 
own charges, undertook to build the hull of the ship. 2d. That they 
were to account to the phiintiff for afl monies paid or to be paid by 
him, to or for the defendants. The motion for a new trial makes the 
qu^Wi m th» pWtttiff «titt«d tQ wwver for the lumber furnished 
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by Mr. Bennett, under these covenants 1 If he is, a new trial inust 
be granted, for then the verdict rejecting the claim is contrary to law* 
Upon the first of these covenants, it seems to me to be clear, that the 
plaintiff is entitled to recover. The defe idaiits were to build the said 
hull at their own charges. Hav^e they done so ? If the plaintiff has 
furbished a part of the materials, it is clear that they have not. How 
irtarids this part of the case ? It is not denied that Bennett furnished 
the lumber, and that he told O'Neale that it was a gifl to the plaintiflT, 
and that the defeadauts so regarded it. If plaintiff had himself fur- 
nished the lumber, the defendants must have accounted for it under 
this covenant of the boud,*for then they would not have built the hull 
at their own chargjes ; part of it would have been built at the charge 
of the plai'itiff. The lumber given by Bennett, must be regarded as 
delivered by him for the plaintiff, and as received by the defendants 
with a knowledge of that fact. 

This view has the sanction of the judge below ; for he says, had 
the lumber been sawed for the plaintiff, had he delivered it, or had it 
been delivered on the order of the defendants, in pursuance of any 
understanding with him, it must have been considered an advance^ 
as much as if he had paid money for it. One of them was 
|pf )nned by Bennett, that it was a gifl to Lucas, and he commu- 
fiicated it to his co-partner, by whom we are told in his testi« 
moay, when he speaks of the effect this infohnatioa then produc 
ed on his mind, that he expected to h^ve to pay Lucas for the 
lumber. From these facts, it seems to me, that on this covenant the 
plaintiff might recover against the defendants. Upon thfe second co« 
venant, by which the defendants were to account to the plaintiff for 
all sums of money paid, or to be paid to, or for the defendants, I 
am, also, with the plaintiff upon this part of the case* I differ io 
two points froin my brother who tried the causes In the firfit place^ 
he thought that to entitle the plaintiff to recover fcur the lumber under 
the bond, it was necessary, that the understanding and agreement, that 
I it should be considered as an advance to the defendants, for which 

I they were to account to the plaintiff, should have (existed at the date^ 

I and that the bond was executed in reference to that, as well as other 

advances. The stipulation in tins part of the condition of the bond. 
Contemplates future advances to be made, as well as it has regard to. 
past. It speaks of moneys which the plaintiff has ^aid, or wl^ch he 
shall hereafter pay, or cause to be paid. If therefore^ the laii]i>er fiir. 
\ ^ nished, is to be regarded as money paid for the defendants, the feet of 

I the payment being made at a subsequent day to the dale of the bond> 

Dr that there was then nO agreement that ti^ famdlyer to be i^eeiwd 
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from Bennett, was to be received as the lumber of the plaintiff, can- 
not affect the question of the defendants liability. For if it is money 
.or moneys worth paid to the defendants by or for the plaintiff, it is 
clear that they must account for it, under the very words of their 
contract. In this connection, it is now necessary to inquire, can the 
lumber be regarded as money paid by the plaintiff to the defendants 1 
I have already shewn that it might, be regarded as the lumber of ths 
plaintiff received by the defendants to build the vessel. But if this 
be not so, still, when Bennett told the defendant, O'Neale. that this 
lumlier was a present to the plaintiff, and was to be paid for out of 
the new ship, a.id the defendants assented to this arrangement, it was 
in effect putting the value of the lumber as so much of the plaintiff's 
money in the har^ds of the defendants ; when they agreed it should 
be paid for out of the new ship, it was the admission of a payment 
pro tarUo^ on the account thereof, and hence came clearly within the 
covenant to account for money to be paid by the plaintiff to the de. 
fendants, or either of them. In another point of view, I differ with 
the judg« below ; he thought if the defendants were originally liable 
to Bennett, they could not be to the plaintiff. But this is, I think, a 
mistake. It is true, the account for the lumber could not be trans- 
ferred by parol, or otherwise, as a gifl, so as to constitute it a debt to 
the plaintiff. But when Bennett consented to discharge the 'defend, 
ants from the charge for the lumber, by striking it out of their account 
to him, and leaving thena to accofint to the plaintiff for it, it was the 
same as paying to them that much money for the plaintiff; or it had 
the same effect, as if the plaintiff had paid that much money to Ben- 
aett for them by their direction ; and in either point of view, it was 
tvithin the bond. But it is said that this is a bond to indemnify the 
plaintiff against damage or loss arising out of the building of the 
ship, and if she has been built and delivered, what loss has the plain- 
tiff sustained ? From the statement of the accounts filed, if this 
item of the lumber be allowed, the defendants have received from the 
plaintiff on account of the ship, 91430,65, more than her price. 
This is the very damage covenanted to be accounted for. For the 
ship was to be paid -^ by the ton, and her price was therefore un- 
certain at the date of th« bond ; and in making payments for her, 
the plaintiff had a right to secure the refunding of an over-payment, 
and diis Is as we thitik done by the bond to indemnify him, from all and 
every damage or loss,chai]ges or expenses, which he shall or may in- 
cur, or be put to, from or by reason of any monies whidi he has paid, or 
"Which he shdl hereaflter pay* or cause to be paid, to the defendants. 
^iAm douae of the coadiuooi ia a direct stipulatioa covering 
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the objection made ; it covenaiits to indemnify the plaintifF for* anjr 
damage or loss, from or by reason of the negligence, omissions, or 
misfeasances of the defendants, in and about accounting for, or paying, 
or making good, any sum or sums of money to the plaintiff, which have 
been paidy or which shaU hereafter be paid to the said defendants, or 
either of thenit or upon their account, or by their direction. The de- 
fendants have been unable to repay the amount overpaid to them by 
the plaintiff, on account of the ship, and hence he has sustained that 
much damage and loss, from and by reason of their omission and neg- 
lect to account for and pay the sanw. 
The motion for a new trial is granted. 

JOHN B. O NEALL. 
We concur, 
. HENRY W. D£SAUSSUR£, J. S. RICHAIIDSO!^. 

DAVID JOHNSON, A. P. BUTJLIIil. 

_ jr. JOHNSTON, 



. ' JajCes Thomssoit and Wifb, Executor and Executrix cf jIxtehay, 

vs. Dr. J. W. Schmidt. 

Tried in Charleston, May Term, 1835, before his Honor Judge 
Eablb. 

Trover for a negro man^ Neptune. 

Plaintiff claimed under a paper purporting to be a bill of sale from 
Richard Connelly to John W. Murray, in trust for his wife, who was 
the daughter of Connelly, dated 23d September, 1826, recorded »7th 
January, 1827. Murray died in April, 182§, having made a will, 
appointing his wife sole legatee and executrix, dated 18th April, 1829, 
and Mrs. Murray qualified the same day, and soon after iptermarried 
with the plaintiff, Thompson. The defendant claimed as purchaser 
at sheriff's sale, as the property of Richard Connelly, under an exe- 
cution against him, in his, defendant's, favor, lodged 2d October, 1829, 
on a judgment of the same date, founded on a note of recent date. 
He also gave in evidence, a judgment in favor of the ordinary of 
Charleston district vs. Richard Connelly, 14th February, 1829, on 
a bond, dated 14th January, 1828. Shortly before the sale by the 
sheriff, Thompson had placed the negro in the hands of an auctioneer, 
who sold him to Wagner ; the sheriff levied on him when in Wag- 
ner's hands, or after he had returned him on account of the dispute 
in the title, as the property of Connelly, and sold him to the defend- 
ant on the 8th June, 1830. The. plaintiff, Thompson, by some means 
obtained possession of the negro in January, 1835, and lodged him 
in jail for safe keeping, directing the jailor not to lock him up, to give 
him the liberty of the yard, and every indulgence. The defendant 
m the same day lo^^gea % d^twoer, directing the jailer not to givt 
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liim up to the plaintiff, not to lock Iiim up, and whip him if necetsary. 
The plaintiff did not apply for him aflerwards, but the jailer deposed 
that he would not have given him up if he had. On the 29d Febru- 
ary, 1835, the plaintiff commenced this action, and on the 5th Marcht 
the negro escaped from jail* The pleas were not guilty, and the 
statute of limitations. 

1st. I held, and so charged the jury, that the exception in favor 
oi femes covert allowing them five years, operated in favor of Mrs* 
Thompson, and that the plaintiffs are not barred in four years. 

2d. It was clear, that the conveyance, purporting to be a bill of 
sale, was voluntary, the plaintiffs themselves had, in a bill filed, 
called the paper a deed of gift, and Connelly, the donor, depos^^ * 
that there was no consideration paid or received. 

3d. Was the gift duly perfected by delivery ef the negro, or witat 
would have been equivalent, the delivery of the conveyance ? On 
this point the testimony was conflicting. 

William Burrell deposed that Connelly lived with Murray before 
his death ; that the negro was frequently at Murray's, and was eon* 
sidered and called Murray's property ; abroad, he attended Connellyr 
at home, Murray's family. 

James Duffie said Connelly and Murray lived together, and the 
negro .was about the yard ; understood and considered him the pro«. 
perty of Murray ; heard so from both parties ; heard Connelly say 
he had given him the negro, and did not own any property ; their 
premises were adjoining, and communicated by a gate. And on his 
cross-examination by ihe defendant's counsel, Murray told him 
Connelly had done something handsome for him, bad given him 
two negroes. 

On Sie part of defendant, Connelly testified that he never lived 
with Murray ; that he, Murray, never had the negro in his possessiont 
and if he wished the use of hinif always applied for it ; that the 
deed was never delivered to Murray, and was not ifitended to be, un- 
less he was pressed by his debts. Murray so understood it, and ne- 
ver set up any claim to the property ; he came one day into the shop 
and got the deed out of the desk, and told him afterwards he had 
put it away safe enough, and did not consider it of any account. 
Thompson seized the negro and tried to sell him. 

Mrs. Murray, another daughter of Connelly, deposed, that her fa. 
ther always had possession of the boy until Murray's death, after that 
he had lived with her, and stUl had the negro in possession. 

The circumstances attending the execution of the deed of gift, 
were stated by these two witnesses. Connelly said he was then in 
debt, had been burnt out at the fire, and was apprehensive of a bond 
he had signed as security for Mr. Gannahan, who had fidled ; was 
endorser on some ^notes for M'6uire» on which judgment was ob« 
tained in 1820, and not yet paid. He made the deeds, this and one 
to his daughter Elizabeth, with the intention of securing something 
to himself in case these debts should come against him. He owed 
the. debt at the time and before the bills of sale or deeds of gift were 
made ; owed for money borrowed after the fire. Owed him at that 
time the largest portion 9f the judgment which he confessed^ Mrs. 
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Murray said when the deeds were executed, her father said thty wer^ 
not intended to take effect until after his death, as he was gorg to 
Sea. Mr. Perry, who drew Murray's will, deposed that Murray did 
not enunerste this negro with his other property, and made no dis- 
position of him^ Mr. Elford stated that Connelly confessed a judg- 
ment to him for $1600 or $1700, to protect him lirom some debts be 
owed as security. This Mr. £)lford had entered as satisfied, when 
Connelly was sued. 3d. The question as to the delivery of the ne- 
gro, or the delivery of the deed, was submitted to the jury with pro- 
per instructions. The counsel, in his second ground, has mistaken 
what was only a suggestion, by way of argument, for a positive in- 
struction. The deed was obtained by Murray clandestinely ; and 
this was a strong argument that it had not been delivered, but the do- 
nor permitted it to remain in his custody ; he had also recorded it, 
which is of itself, strong, if not conclusive evidence of delivery ; 
and but for the recording, I should incline to think the weight of evi- 
dence was against the delivery of the deed. 4th. The next ques- 
tion was, whether the deed was 'fraudulent and void as^o creditors ; 
aad on this point the counsel has mistaken, in part, the charge. I 
iiistjticted the jury, that the defendant to avoid the deed, could not 
avail himself of other debts which had been paid off ; only such cre- 
ditor as was delayed, hmdered^ or defrauded, either existing or subse- 
quent, could inopeach the deed ; that however fraudulent, as to ex-^ 
isting debts, if they were paid off, the deed is good. That if the de- 
fendant was an existing creditor, and all the donor's property was cop- 
veyed, and he has been, or will be hindered or defrauded of his debt, 
the verdict must be for the defendant ; that as the defendant also 
claims to be a subsequent creditor, it was material to enquire, whe- 
ther the donor continued in possession, as in that case the conveyance 
was void. But if there were no existing debts that remained unpaid, 
and the possession has accompanied the deed, then it is good against 
the subsequent creditor, unless made with a view to future indebted- 
ness ; in that case it was a question of intention for the jury. But 
if the donor remained in possession, it is void against the subsequent 
creditor, notwithstanding the recording. On the whole, I thou^t 
ihe defendant ought to have a verdict. But the case was submitted 
to the jury on the facts. I think the evidence, as to ihe delivery of 
the negro, was very slight. That he was in possession of Con- 
nelly from the death of Murray, until January, 1830, was clearly 
proved ; this, in connection with the fact, that Murray made no dis- 
position of him by will, would afford a strong presumption that the 
deed was colorable merely. The jury found for the plaindff the full 
value of the negro. If the title was with the plaintiff, I thought the 
defendant liable for the full value. His acts while the negro was in 
jail clearly constituted a conversion, and as there was no proof that 
the negro came again to the possession of the plaintiff, I thought the 
defendant liable for the full valne. The defendant appeals on the 
grounds annexed. 

S« J« £ARLE. 
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1. Because his Honor charged Qie jury, that Jane Thompson, one 
of the co-plaintifTs, being a feme covert, the action in behalf of the 
estate of Murray was not barred until five years after the cause of 
action had occurred. 

2. Because bis Honor charged the jury, that the donor, not reca» 
vering possession of the deed in dispute, firom Murray, was equiva. 
lent to a delivery by him ; whereas, it was clearly proved, that the 
possession of the deed was obtained fraudulently, and kept by force 
in opposition to the will of the donor. 

3. Because his Honor charged the jury, that only creditors exist- 
ing at the time, a voluntary deed is made, would impugn its validity, 
and if these debts are paid, that Ae deed is good as to all the world. 

4. Because his Honor charged the jury, that the defendant was 
liable for the value of the slave in dispute ; idiereas, it was provedt 
that he was taken out of his possession by the plaintiff, and that he 
has never had him in possession since. 

6. Because the fraud ulency of the deed was clearly established, 
and the vercRct of the jury was contrary to law and evidence. 

6. Because by the deed relied on by the plaintiffs, no interest in 
the property conveyed, is transmitted to the plaintifis as representa* 
tives of the testator, John Murray. 

7. Because it was not proved, at the trial, that the estate of John 
Murray, tiie testator, had any propertv in the slave in dispute. 

R. B. ^ E. SMITH, Fro Appellant. 

The opinion of the court was delivered by Mr. Justice Bvtubx. 

By Ibe 10th clause of the act of 1712, P. L. 102, a feme covert 
has five' years within which to bring her action of trover, as well as 
other actions enumerated in the same clause. If it be true, that this 
action is brought to try Mrs. Thompson's title to the negro Neptune, ■ 
and to recover damages for his wrongful conversion, she would be 
clearly entitled to the benefit secured to feme covertSy by the above 
act. But if the proposition can be made out, that at the time of con- 
version by the defendant, the title to the negro was exclusively in 
her husband, Thompson, it would foilow, as a le^ consequence^ 
that his right to recover, (and this action, of course,) would be bar- 
red by the statute of limitations, more than four years having elapsed 
from the sheriff's sale to defendant, till the commencement of this 



suit. The title, under which plaintiffs claim, is derived from the 
deed executed by Richard Connelly to John W. Murray, (the then 
husband of the present Mrs. Thon^son,) as trustee of his wife, 
for her special use and benefit. This deed must be construed ac- 
cording to its legal purport and operation. The negro is not given 
to the wife, but to the husband. The donor may have intended that 
the husband should hold the property, in trust, for the sole and sepa» 
rate use of the wife. But the title by the common law, was vested in 

6 
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Murray. Allowing the deed to be uoimpeached by fraud, and t» havtf 
been duly delivered, and it is 8o assumed, it gave him the nght 
of possession and domiuioa of the negro. He had it in bis power 
at any time to assert his title, at law, against Connelly or any one 
else, who might claim the property. Equity might interpose and es- 
tablish the trust, and order Murray to hold the negro, for the dole and 
separate use of his wife, if it were so intended by the donor. Such a 
purpose in the donor, however, should be very distinctly expressed, 
before, even a court of equity would establish it against the rijghts of 
the husband. To permit a feme covert to take and enjoy property to 
her separate use, is a qualification of the law by equity, and is a right 
peculiarly enforcible in a court of equity, where the true intention of 
the donor can be reached, and where entire justice can be done to all 
parties concerned. It is not the province of a court of law to do this 
kind of justice, although it may be safely committed to equity, where 
its rules are well understood and definitely prescribed. The old 
maxim of the law, is, ^ the husband is the head of the wife," and 
therefore, all that she has belongs to him. It is uncertain firom the 
testimony, whether Murray ever had possession of Neptune. Be 
that as it may, he had a right to the possession, and upon his death, 
all his interest and title to the negro, passed, as all his other pro- 
perty did* Who was entitled to his property after his death ? By his 
iirill, duly executed, he appointed his widow his sole executrix, and 
made her his sole legatee. By qualifying as executrix, she subjected 
herself to the payment of her husband's debts, if he left any, and 
became the legal owner of his estate. If the will conferred a benefit, 
by giving her more property than would pay the debts, as seems to be 
conceded, it was her interest to assent to her legacy under the will. 
It will be presumed, under such circumstances, that she did assent, 
and that she did not hold the property in possession as exeeutrix, but 
by her higher title as legatee. Any right of action that may have 
existed in her husband, she would have been obliged to prosecute in 
ber character, as executrix. Thompson, upon his marriage with her, 
would have been required by law, to sue in the same right, by joining 
kis wife's name in the action. By the marriage, all jthe personal 
property of Mrs. Thompson, in possession, became the property of 
her husband, and all that he reduced into possessioa, during cover* 
ture, became his exclusively and absolutely ; whether the possession 
was acquired by action or otherwise, would make no difiference. 

The inquiry now arises^-did Thompson, the present plaintiff, have 
possession of Neptune before defendant's purchase at sheriff's sale, 
which was the time the statute commenced to run T There seems te 
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h» no eontradiction of testimoay on this part of the case. Thomp* 
won oertainly did have the actual possessioiiy and his conduct, if not 
.conelusive evidence, was a satisfactory indication of the character in 
which he held the negro. Claimir.g to be the absolute owner, he sold 
him to Wagner, or rather put him in the hands of an auctioneer, 
who sold him to Wagner. Wagjier must have had the possession 
for some time under tlie title of plaintiff. For, from whom did he 
denve his title, if not from the plaiutiff? It was not until after Wag. 
ner understood that there was some dispute about the title, that he 
returned him, and, as I understand, returned him to the plaintiff. 
Why suppose that Thompson took possession as the executor of 
Murray, when it wan his interest to claim and hold the negro in his 
own right, which it was entirely competent for him to do ? It fs said 
he acquired the possession by stealth. What difference can this 
make ? It is perfectly immaterial how he acquired the possession, if 
it were legal, and in fact, he had it before defendant's conversion. I 
come to the conclusion, then, that at the time the statute commenced 
to run in favor of defendant, the title to Neptune was exclusively iti 
Thompson, and that Mis. Thompson's rights, as a feme covert, are 
not at all involved in this case. The only other view that can be ta- 
ken of the sujbject, would be equally conclusiFc against the plaintiff's 
right to recover. — Supposing the relation of trustee and cestuique trust 
to have existed, and been established between Murray and the pre- 
sent co-plaintiff, Mrs. Thompson, in whom would the title to this ne- 
gro have vested afler Murray's death ? Most assuredly in his wi» 
^ow, for she would have had the entire interest, both legal and equi- 
table, united in her ; aiid upon her marriage with Thompson, all hit 
marital rights would have attached. The case is narrowed to this, 
that Neptune was Thompson's property, and not his wife's, at the 
time defendant's statutary title commenced ; and it follows, that his 
right to recover, is barred by the statute of limitations, the defendant 
having been in possession of Neptune for more than four years be- 
fore ^e commencement of this action. The verdict must be set 
aside, and a new trial is ordered. 

A. P. BUTLER. 

Murray's minor child may be interested in this negro, as it seems 
from Murray's will, brought to the view of the court since the within 
opinion was read, that the wife has only a life estate in the property 
given to her by the wiU, and the child to the remainder. This can 
make no difference in my opiuion. Upon reducing the Ufe estate 
into possessiouy it became the property of the husband, and his right 
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ia barred by the statute. The minor's interest cannot be afibeted by 

this decision* For not until his mother's deaths had he any right te 

take the negro. This right is unimpaired. 

A. P. BUTLER. 

We concur, 

RENRY W. DESAUSSURE, DAVID JOHNSON, 

J. JOHNSTON, J. S. RICHARDSON. 

I dissenty-^the plaintiff's right of action, was as executor and<ex- 
ecutrix, and they were entitled to five years to bring their action. 

JOHN B. O'NEALL. 

I dissent frcmi the opinion of the court is this case. 

RICHARD GANTT. 



JAMtfS C« CoftBBTT TS. J. C. CoCHBAN. 

Tried in Gharleston, May Term, 1835, before his Honor Judge 
Eable. 

Assumpsit on merchant's account^ for goods sold and delivered. 

The books were produced and proven by a clerk of the plaintiff, 
who made the entries. So much of the demand as embraced arti* 
cks delivered to the defendant himself, not disputed. This sum was 
992,96. The plaintiff also claimed the further sum of $407,69, for 
goods charged originally to Mary ^C. Pellott, a free colored woman, 
but delivered to her daughter, or furnished for her here, with whom 
the 4,efendant had some connection. On this point, the testimony 
was, in addition to the books, which established the original charges 
to Mrs. Pellott. as folio ws :-— After the death of the young woman, 
the daughter, and after the account was rendered in to the mother, 
the defendant called on the plaintiff, with the accouQts in his hands, 
and promised to discharge the demand against Mrs. Pellott, by ha- 
Ting the amount charged to himself; her account was accordingly 
credited in full, both in the day book and ledger, by his assumpsit, 
and the amount was charged to the defendant, thus : — 

1881— November 26, Mrs. Mary C. Pellott, Cr. 

By J. C. Cochran's assumption, 8407 69 

Same day— J. C. Cochran, per self, Dr. 

Mary C. Pellott's account, $407 69 

The defendant promised to pay both demands by instalments of 
i|100. After he assumed the payment, plaintiff demanded a note, 
which defendant refused to give ; saying he should not .be aUe to 
meet it. But if plaintiff wodd forbear, and wait with him awhile, 
he Would pay by instalments. No length of time was specified for 
the forbearance. Action was brought SSth April, 1832. The reco- 
very of the plaintiff was resisted on the ground of the statute of 
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frauds, wfaiek )requit^ the promise to paj the debt of another, to be 
in writiag* I thought the proof made a case to which the statute 
did not apply. If the goods had been delivered, originally, to Mrs. 
Pellott, or her daughter, on the parel direct undertaking of the de- 
fendant to pay, and they had been debited to him, the debt would 
have been his, and the undertaking not collateral, and not within the 
statute. After the goods were debited to Mrs. Pellott, and the credit 
given to her, it was competent for the defendant, by parol, to make him- 
self liable on an undertaking to pay ; if, at the same time, the debt and 
liability of Mrs. Pellott were entirely released and discharged. In such 
case, the promiser becomes the substitute of the original debtor — (2 
Con. Rep. 115 ; 3 MKyord, 162) — and his undertaking is original, not 
collateral ; as it would be, if the original demand were allowed to aah^ 
sist. In this case, it seemed to me, that the liability of Mrs. Pellott, was 
extinguished as completely as if the plaintiff had executed a release. 
It was clearly the intention of the defendant to make himself directly, 
and absolutely, liable. 1 N. R. 124—5 Taunt. 450—1 B. and A. 
297. And a parol undertaking for another, on a new consideration, 
raised by the^ promiser, would h6 g«od. The discharge of Mrs. Pel- 
lott, aod the forbearance to herself, would together form a sufficient 
consideration, uniting an inconvenience to the plaintiff, and a benefit 
to the defendant, as well as to Mrs. Pellott. I instructed the jury, 
that the defendant was liable, on his undertaking, and they found 
plaintiff the amount of his demand. B. J. EARLE. 

The defendant appeals fron the above decision, and moves for a 
new trial, upon the ground — 

That his Honor erred in charging the jury, that the credit having 
been given by the plaintiff in his books, to Mrs. Pellott, for the amount 
of her account, and the same transferred to the debit of the defendant, 
was a discharge to Mrs* Pellott, and therefore took the case out of 
the statute of frauds. , 

I. £. HOLMES, Pro Appellant. 

The opinion of the court was delivered by Mr. Justice Earle. 

The case made on the trial below, seems to be this : Mrs. Pellott 
being indebted to the plaintiff, in the sum of $407,69, on a book ac- 
count for merchandize, and the account being presented to her for 
payment, the defendant came to the plaintiff, produced the account, 
and assumed to pay it, in consideration that she should be discharged 
from the debt. Her account was accordingly credited in full ; and 
die amount was charged to the defendant, by his own direction. In 
the argument here, a question has been raised, whether Mrs. Pellott 
was privy to the arrangement by which the defendant assumed the 
payment of her debt ; and whether the credit, discharging her, was 
entered with the knowledge and by the direction of the defendant. 
Both th9SQ w^ro quostions for the jurjr. It was only oa proof of 
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both, that the liabtJity of the defendant arose. And» I thinka that tUi 
jury were warVanted in the conclusion, that the defendant, when h« 
exhibited Mrs. Pellott's accouat, and assumed the payment of it, came 
from her, and with her assent, for that purpose. And also, that the 
credit given to her, on the books, was by the direction of the defend. 
Wdt, and in pursuance of the agreement with him ; for his underta* 
king was to pay her debt, in consideration that she should be dis- 
charged. The questions raised below, were, whether the undertaking 
was void under the st:itute of frauds, not being m writing. 2d. Whe- 
ther the debt of Mrs. Pellott was actually discharged. It seems hardly 
necessary, at this day, to speak of the distinction between original 
and collateral undertakings, in reference to the statute of frauds. A 
distinction so well understood, and so well established, by the whole 
current of authorities. The general rule is well stated in Comyn on 
Contracts : '* If it be part of the agreement, that the original debt be 
discharged, that is a sufficient consideration to support the underta- 
king of another to pay the debt ; and the agreement need not be in 
writing. But if no such stipulation be made, and the original debt be' 
permitted to subsist, the undertaking is merely collateral, and the 
agreement must be in writing." Says Justice Nott, in Boyee vs. 
Owens, 2d M'Cord 208 : '<The reason is obvious. The original debt 
being extinguished, it is no longer an undertaking to pay the debt of 
another, because there is no such debt existing, but it is a newly creaw 
ted debt of the undertaker." The principle is well put, by Roane, 
J. 2 H. and M. 603, Waggoner vs. Administrators of Gray : ^* Where 
the person, on whose behalf the promise is made, is not discharged^ 
but the person promising agrees to see the debt paid, so that the pro. 
misee has a double remedy, the promise is considered collateral, and 
must be in writing, but where the promiser undertakes to become 
the paymaster, it becomes immediately his debt, and he is liable with- 
out writing." The consideration to support an agreement, need not 
of necessity, be a pecuniary one, nor oven a beneficial one, to tho- 
person promising. If it be a loss, or even an inconvenience to tho 
promisee, the relinquishment of a right, as the discharge of a debt, 
or the postponement of a remedy, as the discontinuance of a suit, or 
a forbearance to sue, it is enough. In relation to the class of con- 
tracts, we are now considering, where the promise is to pay another's 
debt, in conaideratioa of his being discharged, it seems to be wefl 
Mttled now, that there need bo no consideration moving between tho 
persoa promised fcir, and the person who promises. For the underta* 
king of one man, for the debt of another, says Lord Eldon, in Ex 
Ptttto Minel. 14th Yes. Jr. 190, « does aot loqvire a cooaidoration 
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viog between them" — ^Vid. 9th East. 348 — 1 Canp. 242—^ John 
Rep* 29. In the earlier cases on this point, such promises seem to 
have been supported, rather on the ground of their being a purchaser 
al the debt, than a mere undertaking to pay. So thej seem to be 
regarded by Mr. Robert in his treatise on the statute. Such was the 
case in Anstey vs. Marden — 1 New Rep. (B. and P.) 124, decided 
in 1864 — where A. being insolfent, a verbal agreement was entered 
into between several of his creditors, and B. who was his father-in- 
law, whereby B. agreed to pay the creditors ten shillings in the pound, 
in satisfaction of their demands, which they agreed to accept, and to 
assign their debts to B., and it was supported as an original underta* 
king. Sir James M^sfield, Ch. J. at the trial, considered it not 
within the statute, being an undertaking to pay a debt ot a new de- 
scription, ten shillings in the pound, in consideration of. A. being dis« 
charged, and not an undertaking to pay the debt of A.— But ailer^ 
wards, on a rule for a new trial, it seems to have been put on the 
footing of a purchase of the debts. The case of Castling vs. Au« 
bert, 2d East. 325, had before been determined on the same ground. 
But it would seem if no consideration is necessary, as between the 
person promised for, and the person promising, and the loss or in* 
convenience to the promisee, by reason of discharging the debt of 
the former, be a sufficient consideration for the new undertaking, that 
there can be no sufficient reason for holding that the promiser should 
have the former debt assigned to him for his indeminty, as in Anstey 
vs. Marden, or should have funds in his hands to reimburse himseli^ 
a» in Castling vs. Aubert, and so it was considered in Goodman et. aH* 
vs. Chase, 1 B. and A. 297, in 1818. The plaintiff had taken Chase^ 
Jr. in execution, and the defendant, (his father,) in consideration, 
that the plaintiff would discbarge him, undertook to put him again in 
custody, on a day certain, or pay the debt. Whereupon, the plain* 
tiff discharged Chase, Jr. out of custody ; and it was held that the 
promise of the defendant was binding, though not in writing, that 
it was an original undertaking, and n#t collateral. Lord Ellenbo- 
rough said it was unnecessary to hear counsel on the case of Want 
and Warlters, inasmuch as it appeared to them, that the plaintiff by 
agreeing to let Chase, Jr. out of custody, had entirely discharged 
the debt, as to him, and then the case would be that the defendant 
promised to pay a certain sum of money, in consideration of the 
jiebt between the plaintiff and Chase, Jr. being put an end to, which 
being a detriment to the plaintiff, would be a good consideration for 
en original promise, and take the question entirely out of the statute 
ef lireudf. 8e io Roe vs. Hough, 1 Saik* 39; soon afier the «tatate 
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which I shall presently cite for another purpose — ^A. was indebted to 
B., and C. in consideration that B. would accept him, C, as his debtor 
m the place of A., undertook to pay B. the debt of A, It was held 
a good consideration and the promise binding ; and all the authori- 
ties are now to the same effect. I have thus far remarked on this 
branch of the case, because we have no precedent in our own Re- 
ports of an undertaking to pay the debt of another^ oa the sole consi- 
deration of the discharge of such debt. But the exception maiiily 
urged here, is, that the promise of the defendant was without consi- 
deration, as in point of fact and law, the debt of Mrs. Pellott was not 
discharged. In considering this question, we should bear in mind 
the distinction between a release and payment, between that which 
is to operate as a relinquishment to the debtor of a right of action, 
and that which is accepted in discharge or satisfaction of the debt. 
In regard to the former, it is laid down : *^ An express release must 
regularly be in writing, and by deed according to the common rule, 
eodum mode quo orUur^ eodum modo distolvitur, so that a duty ari- 
sing by record, must be discharged by matter of as high a nature, 
and so of a bond or other deed. But a promise by words, may be- 
fore Inreach, be discharged or released by words only.*' — ^Bac. Abr. 
Release. But payment or satisfaction of a debt is a difierent thing. 
As a geperal rule a debt existing in parol, whether by writmg or 
otherwise, is not extinguished by a security which is of no higher 
nature ; for instance, a book account would not of necessity be ex- 
tinguished by the promissory tiote, even of the debtor, unless by ex- 
press agreement, it be so accepted by the creditor. 1 Salk 124 — 7 
Term 60 — 3d John. ca. 71 — 5 Jolm Rep. 6Qf — 8 Mm Rep. 304; 
But it is surely competent for the creditor to accept of whutsoever he 
will, in discharge or satisfaction of a debt. If he may accept the 
promissory note of the debtor, he may also accept that of a stranger. 
And if he may accept the note of a stranger, he may also accept 
his promise without writing. The validity of the substitute, the note 
or promise, depends on the express agreement to discharge the ori- 
ginal debt. And to this point the authority of Roe vs. Hough, is ex*- 
press. It was agreed between A., B. and C, that C. should pay A's. 
'debt to B., and that B. should discharge A. ; that B. should accept 
0. in the place of A.» as his debtor ; and it was held that A. was 
thereby discharged, and C. bound. A like case is put by Mr. Jus- 
tice BvLLEB, in Tatlock vs. Harris, dd Term, 174 : Suppose A* 
owes B.j&lOO, and B.owes C. JSIOO, and it is agreed between them, 
that A. should pay C. the JB . B.'s debt is extinguished, and C. 
may recover that &nm against A* 099 abp; Israel vs. Douglas, 1 St. 
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B« 290. In these cases the validity of the mew prowisey attd th^ 
diseharge of the ori|ppal debt, are mmually dependent ; tbey arise at 
die same time, and result from the agreement of the parties, that the 
existing debt shall be extinguished, and the first debtor dischargedf 
in consideration of the new undertaking. TJiere is no form of words 
•r writing necessary, to give efiect to these mutual undertakings. If 
the promise to pay is binding, the agreement to discharge is equally 
so ; each is binding because the other is ; but in the case at bar, tfaeftt 
is something more thftn a mere verbal agreement) if more be necessaiy. 
The plaintiff, it is true, has not given a receipt, or other written dis- 
charge to the former debtor. But he has entered satisfaction in wri« 
ting on the books, which constituted the evidence of his demand ; and 
has declared, by sudi entry, that he has no further ckum upon Mrs. 
Pellott, in whose stead he has accepted the defendant as his debtor. 
And, although, he cannot be said to have cancelled the books, the 
entry furnishes written evidence of his agreement to dischai^e Mrs. 
Pellott, in consideration of the defendant's promise. Such agree* 
ment, whether proved by writing or parol, was an efiectual legal dis* 
charge ; and after this agreement, the plaintiff could not have reco* 
vered, on the original demand, from her. This differs from, the case 
ef the assignees of Sweet vs. James Chadley, 3 B. and A. 591, in 
an important particular, although in some of their features the cases 
are ideitfical, and the ground of the decision in that case will illus- 
trate the propositfon advanced. James Chadley was indebted to 
Sweet for goods sold to the amount of j&14 Is. Robert Chadley was 
also indebted to Sweet, and to James Chadley ; Robert directed Sweet 
to put down, the goods, for which James was indebted, to the account 
of faim, Robert, and then informed James of this arrangement. Af^ 
terwards Sweet rendered his account to Robert, with this entry at 
the foot : ** December 1st, 1822 — ^To your Brother's account, dei4 Is.** 
* This was all that passed. The assignees brought suit against James 
Chadley, on the cmginal demand.' Afier verdict for plaintiffs, on a 
nde for a non-suit, in the King's Bench, Abbott, Ch. J. in discharging 
the rule, said, « Sweet is not proved evef to have said, * I will take 
you, Robert, as my debtor, and discharge James ;' he is not proved 
tver to have said or done that, which would have the effect of dis- 
c^MMhig James. It is contended by the defendant's counsel, that 
thia is award and satisfaction. But admitting4he previous agree<« 
moot, where is the satisfaction. I consider the entry made by Sweet 
to mean no more than this : I >viU debit the account of Robert for 
£14 ls.» not that I will disc|iarge James, at all events^ from this sum." 
The «ase ef Waggoner vs. Gray's Administrators, d H. and K. 
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0B3, 61 19 w31 be found to present a similar quention, decided on the 
flame princq[>les« 

This court is of opinion, that there was not error in the charge of 
the judge below» and the motion is refused. 

B. J. EARLE. 
VFe concur, 

HENRY W. DESAUSSVRfi, J. JOHNSTON, 

PAVID lOHNSON, A. P. BUTLER, 

RICHARD GANTT, J. 8, RICHARDSON. 
JOHN B. O'NEALL, 



Hie Cnrr CeimciL of ChabSiSston vs. Alexaicbbb Enoiaiyo* 
Tried before the Citj Court of Charleston, April Term, 18S5. 

This was a suit for four penalties, each for twenty dollars, for fair- 
ing out negroes, within the city, widiout the necessary badges, and 
contrary to the ordinance, City Laws 185. 

Solomon Moses, the marshal, was called up as a witness. De. 
fondant's counsel had «him sworn on his voirs dire^ and he said he 
bad no interest, and could never have any, by an ordinance, when 
called to give testimony, as he was thereby deprived of aU riiare in 
the penalty recovered. 

To avoid all difficulty on this score, the city attorney drew up a re* 
lease from the witosss to the plaintiffs, which the witness signed and 
handed in. 

Defendant's attorney then, objected to the release, unless it were 
made to the defendant^ but the court, on the case of Executrix Chris- 
tie vs. Executor ^. Furraan, November term, 1827, overruled the 
ol^ection ; and the witness, though still contended to be interested* 
was sworn in chief. He testified, that he knew the defendant, who 
resided in town ; that he knew his four negroes, named John, Wil. 
liam, Abraham, and Boston ; that the first three were hired by de- 
fendant in town, to one Mr. Marshall, and the last to Mr. Dottereau. 
The witness found these negroes worldng out without badges, on the 
9d Fefaruary, and called on and informed defendant of the fact ; that 
the defendant admitted they were his negroes, that he had no badges, 
and he. promised the witness that he would petition council to be re- 
lieved from the penalties incurred, and witness then said he would 
not seize them, as he could wait till defendant had applied. This 
was on the 8d of February, and the defendant, instead of pe^fiim« 
ing his promise, inttnediately went and took out badges* The ne% 
groes were at that time working in the bake-house. On his cross- 
exammation, he said the bake-house was hired out by defendant, to- 
gether with the said four negroes, to MarshaU and Dottereau, the 
year before ^ that badges had been taken out the year be&re, but 
^ey expired on the end of December, and had not been renewed 
till 4ifter witness discovered that the negroes had been working out 
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without badges ; that the bake-house is in defeadant's yaed, and fl 
not divided off by any fence from his house, as witness believes. 

Here the evidence closed, and the city attorney contended that he 
had proved his case, and was entitled to a verdict of eighty dollars, 
being twenty dollars for each negro ; for it was clearly shewn, that 
the negroes were working out from the Ist January to the 3d Feb- 
ruary, without badges, contrary to the ordinance. 

The defendant's attorney, on the other hand, urged that the law 
had not been complied with so as to entitle the plaintifb to a verdict. 
The defendant had taken out badges the year before, to endure fiD 
the last ^ay of December, and was thereafter at liberQr to renew Htm 
same at the beginning of every ensuing year, on payment of the usual 
fees ; that these badges were accordingly renewed on the 3d Feb- 
ruary, which was sufficiently near the beginning of the year, and this 
was done before the negroes were sdzed ; that in fact they had ne« 
ver been seized, and if any agreement had existed between defendant 
and the marshal on the subject, by which the latter was aggrieved^ 
Jie had his remedy in another form. That the badge law related, be* 
sides, only to such slaves as were emi^oyed for hire out of their own* 
ers' houses or families ; whereas, these negroes were employed in 
the defendant's bake-house, in his yard, which, though hired to Mar« 
^all, was still regarded as his premises. 

I charged the jury, that the first questton was, wheliier the bake« 
house was a place out of the house or &mily of the d^sndant t 
That defendant had admitted it was leased to Mr. Marshall, and the 
only pretence for this claim of ownership now, was, that the bake- 
house was not divided off firom defendant's yank I thought a par- 
tition fence would not alter the rights of any of &e parties ; that the 
bake-house was Marshall's, and not defendant's, who had parted with 
it and the nf^groes to Marshall, whose they were ag&inst all the world, 
during the existence of the contract of hiring; that the defendant's 
four negroes, were, in my opinion, proved to have worked out with- 
out badges, from the 1st January to the SdJFebruary ; that, fherefbre, 
they were either liable to seizure, or the defendant nught be sued tet 
the penalties ; that tiie defendant avoided their seizave by a promistf 
to the city marshal, which he had not performed ; but this trick caukl 
not exonerate him from the penalties : that the city council alone 
could do this : that if the officers of the city allowed the owners of 
hired negroes the month of January in which to renew their badges^ 
as the city attorney had admitted, sdll the defendaift had transgressed 
ttua indulgwDce, and infiinged the law on the Ist and 2d of Febroar}^, 
$od his obtaining his badges on the dd, would not relieve him front 
the violation of which he had been guilty. I left the case, however, 
to the jury, and they found for the j^aintiff?. The defendant appeals 
on the f<^owing grounds annexed. 

SAMUEL PBiOLBAU, ' 

/ 

1. That Mr. Moses was an inooo^ieteat witness. 

2. That the case was not proved as laid. 

3. That bid Honor instructed the'^jury^Aatthe circumstance of 



[tt CASES IN THE APPEAL COURT. 

Marshall's caryiag on the baking business in defendant'^ residence « 
was immaterial. 

PETIGRU df LESE3NE, Pro AppeOaras. 

The opinion of the court was delivered by Mr. Justice Earie. 

The ordinance of the City Council provides, that no owner or 
other person, having the care or management of negroes, or other 
alavesx shall permit any such slave, whether male or female, to be 
employed on hire, out of their respecuve houses or families, without 
first informing the city treasurer of the specific trade or employment, 
Hvhich be or she is to pursue, when working on hire ; and without 
ohtainijg from him a ticket or badge, expressing the same, and num- 
bered, under a penalty of forfeiting twenty dollars, with costs, for 
each and every such ofieace. And afker specifying the sums which 
shall be paid for badges for slaves of different trades and employ- 
meats, concludes thus : *« Which said ticket or badge, shall continue 
until the last day of December in every year, and no longer, and 
ehdU be renewed at tlie beginning of every year, on payment ot the 
fees aforesaid." The slaves in cpiestion, had been employed on hire, 
during the year 1884, with lawful badges, which expired on the last 
day of December. On the 3d February, 1835, they were found 
working, on hire, without badges. They were not seized and ccurried 
to the work-house, as they might have been, under another section 
of the ordinance ; for in that case, they might have been detained 
until the fine and costs were paid. They were not so seized, be- 
cause the defendant promised the marshal, that he would petition 
council to be relieved from the penalties incurred. Instead of this, 
he went immediately and procured badges. The case was proved 
by the city marshal, Solomon Moses ; and it is set down as an ex- 
ception tv the verdict for the plaintiffs, that he was an incompetent 
witness, from mterest ; and that the release of his interest to the 
plaintiffs, did not restore his competency. Supposing the witness in. 
terested, it has been held and ruled. Heirs ot Waiter vs. Executors 
Waiter, 2 Hill, that such an assignment orTelease, as that executed 
by the witness here, was effectual to divest his interest and restore his 
competency. In the case referred to, the assignment, it is true, was 
made to an indifferent person, a stranger to the suit. Here it is said 
to be made to the plaiatifi^. There does not appear to us to be any 
sensible difference, on principle, between a release generally, and an 
assignment without value, and without warranty, if the effect of 
both be to divest the witness of that pecuniary interest in the result 
«f the action, or the event of the suit, which rendered him aa in- 



CHARLESTON, JANUARY TERM, 1836. M 

competent witness, without subjecting htm to any future liability, 
which might leave a bias on his mind. The precise question now 
made, was much discussed here in the case of Baker tt. dl. vs. 
Drayton's Administrators, several years ago ; and a majority of the 
court then held, as we do now, that an assicrnnient to the party plain- 
tiff was effectual to restore competency. The point, however, 1 think, 
was not ruled in that case expressly, as it turned mainly on other 
questions. In fact, however, the marshal was not, in the^ opinion of 
the court, incompetent at first. The ordinance provides, that the 
marshal shall be entitled to receive one half of every fine paid for 
any offence or offences against any of the city ordinancesi provided 
he prosecutes such offence or offeaces, and proves the same by other 
evidence than his own. The moment his own testimony became ne« 
cessary, and he was sworn, he was no longer entitled to half the 
fine ; he ceased to be interested, and was therefore competent* Upon 
ihe faets proved, was the defendant liable under the ordinance f This 
inquiry will involve a consideration of ail the exceptions taken, and 
views presented, by the counsel for the motion. And tlus court is of 
opinion, that ihe charge of his honor the recorder, was entirely cor- 
rect. The penalty is for permitting slaves to be employed, on hire, 
oat of the respective houses or families of the owners. Tbeie alaves 
were employed in a bake-house owned by the defendaot» but lea- 
sed to Marshall, and occupied by hiniy to whom the riaves were 
also hired. They were clearly, therefore, not employed in the booae 
or family of defendant ; not in a house under his control or supervi* 
sion, but in a house, fi>r the time, of another, who had the control of 
die household, and was responsible for their conduct; aad such is 
the meaning of the ordinance. It is supposed, that the penalty has 
not been incarred, because the negroes were not seized* But that 
section of the ordinance was not intended to provide the mode o( 
collecting the penalty, at least, not the only mode. Its ebjecl was 
.mainly to arrest and confine slaves employed on hire, without badges, 
until their owners were ascertained ; and until badges were obtained ; 
whea so arrested and lodged in the work-house, they could not be 
dbcharged except on payment of the fine. And thus fiir it pro* 
tides a summary mode of coUeeting die fine. Its main purpose 
aeems to hare been, that already stated, to secure the compliance of 
owners with the |Nrovision which requires the badge. Andjdthou^ 
ft accuinulftes the means of recovery, it does not exclude the eoun* 
cil firom sueiog, under the genial enactment on that subject. The 
davies had been hired oat the preceding year with badges, whick ex- 
fired tiie last day of Ikcenbet. And it is arguedytkat ia tbiB cas^ 
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. they had beea i»iiewed at the begsQning of the Micceeding year, 
within the meaaing of the ordinance. But so it does not seem to a 
majority of the court. The month of January is said to be allowed 
by the city officers for this purpose ; but this is an indulgence ex- 
tended by their own liberality. A strict construction would con6ne 
the owners within a much shorter period ; aud perhaps limit them to 
the &8t days of the month. The third day of February is cleariy 
not the beginning of the year, within the meaning of the ordinance» 
or the practice of the city officers, which may properly be allowed 
to control the interpretation of the ordinance. It is asgumedi that 
the slaves continued to be employed, on hire, from the last day of De- 
cember, 1834, up to 3d February, 1835. Of this, there is no evi- 
dence. On the Utier day they were found so employed, without bad- 
ges. And we are of pinion, that it was a violation of the ordinance, 
and that the penalty was incurred. This seems to have been the 
opinion of the defendant himself; and to have been expressly ac^ 
knowledged, for he promised to petition council to be released from 
the penalties. He immediately went to the city treasurer, paid the 
fees, and procured badges. And it is now urged, in his behalf^ that 
by receiving the fees, and granting the badges, the plainti^ have re- 
teased the penalty. In support of this view, the case of the City 
Council vs.. Corlets, 2d BaQey, is cited. That was an action to reco- 
ver a penalty for retailing without a Mcense. The ordmance on thst 
subject provides, that application shall be made ten days before the 
first day of A|>ril and October, by every one desirous of obteaaiog a 
Ucense for the ensuing year. The defendaaty Corleis, having beta 
tor several years a licensed retailer, applied previous to the first of 
October ; and his application was granted, but he omitted to take out 
his license^ aUbough warned by the city poUce to do ae, o^id pay his 
foes. He wes detected on the dOth of Oecember* in an act of le** 
taiyng, and information lodged against hun. On the 4tb of January 
he paid the city treasurer, and procured his receipt for sixty dolIar% 
for a license to retail for one year, from October, 1899. And it was 
held, that the councilf through their treasui^r* having received die 
foe, and granted the license for the whole year, to take efieci fiom 
Urn pievkma Octob^, could only meaa to legalize any intermediale 
xetaihiig ; and to releasei their <daim for any penalty incurred by aaok 
xetailingt It wjm qomp^at for them to do so. The penalty was 
for dieic benefit, recoverable ojaly 1^ them. They had made an oiw 
der to gram a license to the defoqdanl, on bis application, from Oo. 
tober^And after notice of hk retailing^ the troMurer gave htm a 
license to huv« elect fiK>Bi the date of the qq^lioatiQB^ for qbb year. 
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We think the case before us, distinguishable from thitt. The ordi- 
nance concerning badges for slaves hired out, does not prescribe the 
time when they shall be applied for, in the first instance, ncff at what 
time they shall commence. An original application for a badge may 
be made at any time, and whenever paid for, is granted, to take ef- 
fect immediately. It is from that time evideDce, thattlie stove has the 
permission of council to be hired out, whenever the owner chooses, 
until the end of the December following. It is not a license from 
such a day to such a day. If, therefore, the application of the de« 
feadant on the 9d February, bad been his first application for badges.^ 
it is very clear that the badges then granted could have had no ret* 
respective operation, so as to legalize any hiring before that time. 
But it is argued, as he had the badges for the preceding year, and pro- 
cured badges again on the 3d February, which would be good for 
the remsinder of 1835^ therefore the intermediate emjdoyment, on 
hire„ is sanctiened by the badges granted on the 8d February, on the 
authority of Corleis' case ; we do not think so. The defendant gave 
no notice on the first of January, of his intention to continue his slaves 
on Ure, or to renew his badges. He may have resolved not to hire 
them out again, and they may have been out of employment until the 
3d of February ; and in that case, there could be no ground to say, 
that the new badges were only a continuation of the former permis* 
sion. The plaintiffs here did not know of the act complained of, as 
a violation of the ordinance. And the city treasurer (lad no op- 
tion when the application was made, but to grant the badges from 
that time, which he was obKged to do, without reCmnce to the be- 
ginning of the year. And there is nothing to indicate the intention 
of the treasurer, or the plaintifis, to give them a past operation, as 
in the case of the receipt for the license to retail firom October, 1829. 
We think, therefore, that the plaintifis were entitled to recover, and 
the motion is refused. 

B. J. EARLE. 

We concur, 

HENRY W. DESAU8SURB, J. JOHNSTON, 

BAVU> JOHNSON, A. P. BUTLER, 

RICHARD QANTT, J. 8. RICHARDSON. 
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A:ra Ftlis, AdmiDistratrix, vs. Cbabias Givbks. 

Tri«d before Mi« Jiiftice EvAifSy at Coosawhatchie, Spring Ternv 
1885* 

Oq the 3d of February, 1B24, one John H. Jenkins being indebted 
to the plaintiff for hou^e rent, gave her his promissory note for $100^ 
In August, 1828, Jenkins being pressed on the note &r payment, the 
defenehint, his stepfather, made the following endorsement, and pro- 
cured indulgence : << Endorsed by Charlea Giyens.— Due the first of 
January, 1829. Beaufort, 20th August, 1828. Charles Givens/' 
The action was on this endorsement. The plaintiff, by clear testi- 
mony, took the case out of the statute of limitations ; and it was 
also shewn by oral testimony, that the consideration of the eadorse* 
ment was forbearance, (for no certain or specified tmie,) to sue Jen- 
kins on the note. 

Mr. A* M. Smith, defendant's attorney, moved for a non-suit, on the 
grounds : — 1st. That the consideration of the undertaking by Givens/ 
being to pay the debt of a third persion, should be in writing. And, 
2d. That the testimony did not prove any sufficient consideration 
for the promise. 

The presiding judge granted the motion, ^nd the plaintiff now ap- 
peals— 

1st. Because, if the promise to pay is in writing, the consideration 
need not be expressed, but may be proved by oral testimony. : 

2d, Because^ the evidence did prove a sufficient consideration for 
Givens' undertaking, and the plaintiff ought to have been suftred to 
gotQ.tbejury. 

BARNWELL, AppelFs Attorney. 

• 

One John H. Jenkins, the son-in-law of the defendant, was in- 
debted to the plaintiff one hundred dollars, by note^ dated 3d Febru- 
ary, 1824. On the 28th February, 1828, on the note's being pre- 
sented to him, defendant said if it was sued the plaintiff would pro- 
bably lose the debt ; but if it was indulged, he would settle or pay it. 
In consequence of this, the plaintiff forebore to sue Jenkins. These 
facts were proved by Mr. Talbird. Mr. Cole, another witness, said 
the defendant promised to pay it to him in 1881. On die back of 
the note, when presented by Talbird, in August, 1828, the defend- 
ant wrote as foltows : <' Indorsed by Charles Givens. — Due 1st Janu- 
ary, 1829. »' 

The question arising on this case, is, whether this is a promise 
binding on the defendant, under the 4th section of the statute of frauds, 
which requires that every agreement to pay the debt of another, should 
be in writing, signed by the party to be charged. In Wain vs. Wal- 
ters, 5 East. R. 10^ it was decided, that the requisition of the statute 
was not complied with, unless both the pcomise to pay and the eonH^i 
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Aeration of the piomise, were in writiag. This decision^ at the time^ 
was not entirely satisfactory to the profession. Its correctness was 
denied by the Chancellor, Lord Eldon, but it hath since received the 
sanction of all the law courts of England. 

The case of Stevens, Ramsay dr Co. vs. Winn, was decided ou 
die authority of Wain vs. Walters, and such bus been the current 
of decisions ever since, although in Lecat vs. Taval, 8 M'C. 158» 
the principle of these cases is discussed, and an opinion intimated, 
that by refining too much, the true import of the statute had been 
mistaken. 

My great respect for the judge, who intimated this opinion, led me 
into a more thorough examination of the principles of these eases, than. 
I had heretofore made. The result of which has been a full conviction, 
that the admission of parol evidence, to prove the consideration, would 
correct only half the evil which the statute intended to correct. The 
agreement is composed of the thing to be done, and the considera* 
tion which induces the undertaking. It is no valid contract if either 
of these be wanting. Both must he proved. And it will hardly be 
supposed that a statute, the manifest object of which was to exclude 
the uncertainty of parol evidence, should defeat half its end, by vor 
quiring only a part of the agreement or contract to be in writing, 
leaving the other part open to all the uncertainty of human memory, 
and all the dangers of frauds and perjuries, which tlie statute in. 
tended te prevent. 

On the hearing of this case, I non-suited the plaintiff, relying on the 
authority of Wain vs. Walters, and Stevens, Ramsay ds Co. vs. Winn« 
It was enough for me to know, that such had been the decision of 
our highest court. JOSIAH J. EVANS. 

The best discussion on the subject of the foregoing case, that I 
have any where seen, will be found in Long on Sales, 28 — 86, wher^ 
all the cases are collected and discussed. 

The opinion of the court vtbA delivered by Mr. Justice O^Nvall. 

This case presents the questions— 1st. Under the 4th section of 
the statute of frauds and perjuries, 29 C. 2 C. 28, P. L. 82, is it ne« 
cessary that the consideration of the promise to pay the debt of a third 
person, should be stated in the note or memorandum in writing re- 
quired by the statute ? 2d. If the consideration need not be stated 
in the note or memorandum required by the statute, then did the con- 
sideration proved, entitle the plaintiff to recover on the written pro- 
joise to pay the debt of a third person. I propose to examine the 
first question, upon the words of the statute, as if it was now for 
the first time to be decided under it ; and then in reference to the de- 
eided cases. Before I commence this examination of an old and 
^tifficuh subject, I may be permitted to say, that I do so with a due 
sense of its importance, and of the value of adhering to decisions as 
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nilM of conduct. But at the same time, however wiUii^B; I might be 
to yieM my judgmeot to decisioiis uniform, and acquiesced in, giving 
contfiruction* to a statute, yet if they want either of these circum- 
stances, I shall <ilways feel myself at Bberty to go back to the words 
of the statute ; and with such judgment as I may possess, to give il 
an honest exposition according to legal rules. 

1st. The 4th sec. of the statute of frauds and peijuries, provides, that 
no action shall be brought whereby to charge any executor or adminis. 
^tor upon any special promise to answer danuigesout of his own es- 
tate ; or whereby to chaige the defendant upon any special promise to 
answi^ for the debt, deiauit or miscarriages of another person ; or to 
charge eny peifson upon any qgceement made upon consideration of msr* 
riage ; or upon any contract or sales of land, tenements, or hereditaments, 
or any interest in or concerning them ; or upon any agreement that 
is not to be performed within the space of one year from the making 
thereof; unless the agreement upon which such action shall be 
brought, or some memorandti^m note there6f, shall be in writing, and 
signed by the person to be charged therewith, or some other person 
thereunto by him lawfully authorized. This statute was passed, we 
are told by the preamble, for <* prevention of many fraudulent practices, 
which are commonly endeavored to be upheld by peijury, and subor. 
nation of peijury." This end of the law, we are bound to look 
lb in its construction, and so far as we can, to put down the mischief. 
In the respect now under consideration, what danger is there to be 
epprehended of either fraud or perjury €m the part of him who 
brings an actioQ upon a wriiiogv by which A. undertakes to pay a 
specific debt of B. ; the writing signed by A. shews his deliberate pur- 
pose to pay B.'s debt, and we have so far the only guard which would 
seem to be necessary against both fraud and perjury. The words of ^ 
the statute must, however, I admit, be satisfied ; and ncttwtlbstanding 
the great care with which we are assured this statute was drawn, 
it does Seem to me that it could never have been intended to use 
words of popular and phun meaning in a peculiar technical sense* 
{f the latter had been the case in reference to the word agreement 
occurring three times in the elause of the statute, it would not have 
been used as synonymous, with the words, ^^promise^ tmttract^ and 
^ole." It is, however, so used. But in construing a statute, I ap- 
prehend we are not to give a controlling effect to any one word. 
\ Tiie construction is to be obtained from all the words used \ and in 
giving meaning to them a popular meaning is to be preferred to the 
> leehnical meaning. The words used in the first piut of the clause^ 
jM^ '' »y fpecud promiie ;" in the latter part, the wwds aie ^ fik 
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mgreem/tnA;^^ putfiog tlie two expressioiis together, it is bftyribiM that 
diey are used as synonymous, and the latter word is not intended to { 
enkrge Che meaning of those preyiously used. Most probably agree* ! 
ment was used in the latter part of the olanse, ns bnng a word 8U»- ^ 
eeptible of the same meaning as promise, contract or sale ; and ; 
bence used as one word instead of three. If it is to be understood, | 
as meaning no more than the word promise, I have the sanction of : 
Ciiief Justice Marshall, in VitMett vs. Patton, 5 Cranch, 14*^, in hold* 
ing that it is not necessary that the consideration should be statedf 
to make it a valid promise, under the statute. The word agreement, ^^ 
however, in its popular sense, means nothing more than the union ^ 
Dfend and mind in some proposition. It is nothing moce nor less, ; ' 
than a proposal and acceptance To. make out the agreement neither 
party necessarily states the consideration. A. wishes the debt of B. 
bett^ secured. C. says, I will ^aranteethe pa3rment, and A. accepts 
the guarantee* Is not the* promise to pay B.'s debt the agreement ; 
and A.'s inducement to desire it, and C.'s to make it, do not, when 
withheld or communicated, make it less or more an agreement. The 
statute does not, however, require the whole agreement to be in wri« 
ting. For it provides, that *^ the agreement upon which such action 
shall be brought, or same memorandum or note {hereof^ shall be in 
writing, and signed by the party to be charged therewith,'* 4ic. Now, * 
in construing a statute, providing that a thing may be done in one df 
two ways, is it a legitimate construction to say, that both shtdl'have 
precisdy the same requisites 1 I think not. If it was necessary, 
when the whole agreement was undertaken to be reduced to writings 
to set out the consideration, could it be that the same strictness would 
be required in a mere note or memorandum ? To say so, would be 
to malre the less equal to the greater. But why should the considera. / 
tion be stated in a promise to pay the debt of another? The writing 
is only required to be signed by the party to be charged. The eredi. 
tor, in whose favor the promise is made, can, in no erent, be liable t6 
the promisor ; and, hence, the mutuality of remedy which has given 
construction to that part of the statute relating to a contract cft sale 
of lands, does not here apply. But out of the use of the words eon. 
tract or sale of lands, and agreement in consideration of marriage, 
a distinction manifestly arises, between the requisites of the statute 
in these respects, and that of a promise to pay the debt ^ another* 
In the cases just aQuded to, the legislature use w<mls which require 
a consideration to be stated, to give them effect. In the odier case, 
this is not necessary. I am hence at hberty to conclude, from a care- 
fiil leading of the ttatutey that to charge the defendaiit Smt the debt «f 
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a dmd person, it is not necessary that ihe consideration should be 
stated in the writing required by the statute. But I am here met by 
the decided cases, and admonished to abide by them. Before, how- 
ever, the admonition is to be regarded, or disregarded, it is necessary 

to review them. 

The first case is that of Wain vs. Walters, decided in 1804, 

5 E. 10, in which it was held by Ellenborough, Gross, Lawrence, 
and Le Blanc, that the considerati^, as well as the promise, 
must be in writing. Their opinions are placed upon the supposed 1^. 
gal meaning of the word agreement, which they consider as super- 
■eding the word promise, and as requiring (to give it its legal meaa- 
ing,) the consideration, as well as the thing to be done, to be set out. 
The error of this reasoning has been already pointed out in my read- 
ing of the statute ; but in addition to that, I would refer to the well 
digested note, prepared by ludge Swifl ot Connecticut, and to be 
found at the foot of the report of Wain vs. Walters, 5 £. (Day*s 
edition,) 2p, in which he has shewn, conclusively, by a reference to 
the authorities on which the judges relied in Wain vs. Walters, that 
a oonsideration is not an integral constituent part of an agreement. 
It is rather that which precedes and induces an agreement, than that 
it is a part of it. 

The case next in order, is that of Egerton vs. Matthews, de- 
cided in 1805, 6. E. 307. It arose under the seventeenth section 
of the statute of frauds and perjuries, which declares, that ^ no con- 
tract for the sale of goods of or above the value of £10, shall be 
good, unless the buyer shall accept and receive part of the goods, or 
give something in earnest, to bind the bargain, or in part paym^it, 
or that some noie or memorandum in writing of the said bargain^ be 
made and signed by the parties to be charged, by such contract^^^ d^. 
It was held b> the same judges who decided Wain and Walters, that 
it was not necessary that the note or memorandum of the contract 
should set out the coxisideration. This was distinguishing the legal 
meaning of agreement from that of bargain or contract. But I 
agree with the defendant's counsel, that these words import mutuality 
and consideration as much as the word agreement, and that hence this 
case, and Wain and Walters, cannot stand together. In Jenkins vs. 
Reynolds, 3 Br. and Bing. 14, (7 En. Com. Law Rep. 328,) the 
authority of Wain and Walters was acknowledged, and its principles 
applied to that case ; so that in England, since 1821, it inay be consi- 
dered as an authority which is not yet questioned at law. But still 
its correctness has been doubted by many of the masters of English 
law. In Expiffte Mittet»^4 Ves. 190, Lord Chancellor Eldon not 
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only questioned the correctness of Wain and Walters, but absofetefy 
denied it to be law. He said, <^ with respect to the other point, there 
is a Yariety of authorities directly contradicting the' case in the court 
of King's Bench, which is a most important case with reference to the 
consequences ; fw the undertaking of one man^for the debt of another f 
does not require a consideration momng between them.^* This discon* 
tent with the decision in Wain and Walters, is again repeated by 
him in 15 Yes. 288. The English rule, arising out of their eases 
since 1804, is clearly not obligatory on us ; and when denied to be 
right by such a jurist as Eldon, I should be little disposed to adopt it ; 
and differing, as I do entirely, from the construction placed by Wain 
and Walters on the statute, I feel that we are at liberty to look to other 
•ources for aid in sustaining a right construction of the statute. 

In Leonard vs. Fredenburgh, 8 J. R. 28 — Ch. J, Kent, speaking of 
Wain and Walters, and Sears vs. Brinks, 3 J. R. 210, which wasde. 
cided in conformity to Wain and Walters, said, ** 1 have not been al. 
together satisfied with the decisions referred to." So ia^Hunt, Ad- 
ministrator, vs. Adams, 5 Mass. Rep. 3M, 1, Chief Justice Parsons 
approved of Egerton and Matthews, and questioned Wain and Wal« 
tcrs. In Vedlett vs. Patton, 5 Cran. 142, Chief Justice Marshall, in 
giving construction to the statutes of Virginia, which differs from the 
statute of frauds and perjuries, only, in using the words promise or 
agreement, instead of the word agreement alone, in that part of the 
statute which directs it should be in writing, held that the considera- 
tion need not be stated in the note or memorandum in writing. This 
case, although not a direct authority against Wain and Walters, for 
the additional word promise is used in the statute of Virginia, and this 
makes a difference between the two cases— yet it is so slight an one, 
that when seized upon by as great a judge as Chief Justice Marshall, to 
escape from the construction of Wain and Walters, it shews his 
want of confidence in that decision. 

In this State, tha subject has been again and again discussed, 
and I might have been content to have rested this case on 
our own decisions, had it not been from a wish to shew that 
our later decisions are well warranted by high authority. In 
Stephens, Ramsay dc Co. vs. Winn, the ConstittttioQal Court 
decided in conformity to the rule in Wain and Walters; but» 
as is said by my brother Johnson, in Lecat vs. Taval, 8 MXI. 161, 
*^no cansideraiion was expressed on the face of the note, nor waa 
there any offer to prove it ;'* so that the question did not neceasarily 
arise ; and that case is not, therefore, decisive on the point ; and I 
may be allowed to add, that the report does not give us tho 
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ing of the jadges, but teerely the resalt of their judgment ; and w# 
tnay, therefore, well attribute their conclusion to the point suggested. 

In Lecat ▼•• Taval, decided by the Court of Appeals^ in Febmaiy 
term, 1825, the authority of Stephens* Ramsay and Co. ts* Winn, and 
Wain and Walters, was, after a full examination, questioned and de. 
nied, and the question decided by them, reserved Tor some further oc- 
casion; <* when," (as it is said by Johnson, J.,) ** more light may be 
thrown upon it." The efiect of this case was to disembarrass the 
question of all previous authority, and to leave it open for adjudica- 
tion, as an original one. 

In November, 1825, the case of Perley, Potter dc Co. vs. Legare^ 
Came before the court, in which the question directly arose, whethor 
in a contract, in writing, to pay the debt of a third person, it was ne- 
cessary that the consideration should be stated. The case had been 
tried in the City Court, and tiie Recorder, (Prioleau, J.,) in reporting^ 
the case, stated his charge to the jury, in which he said» speaking ot 
the deiendantt and the cause of action, ** he had, in my opinion, clearly 
estaUiahed it to have been given, for the debt of a third person, 
namely, one Saow— TAiK ike questiofif whether the consideraiian of 
an agreement to pay the debt of. a third person^ ought to be in writings 
as well as the promise itself ^ was stiU open, and undecided in tkis 
State^ and that in myopinionf the law was, that the consideration need 
not be expressed m writing, though the promise mtiff." In this view^ 
the Court of Appeals concurred. So far as authority is concerned 
this settled the question in this State ; and upon a fuU examinatioaf 
we are entirely satisfied with the decision in that case ; and we are 
gratified to say, that this is the unanimous opinion of the bench, in* 
eluding the judge who tried this case, and who entertained a difierent 
opinion on the circuit. 

2d. Upon the second question, we think that the o<n)8ideration 
proved, was amply sufficient to entitle the plaintiff to recover. It 
was forbearance to sue the maker of the original note for a gi. 
ven time. For the undertaking of the defeiklant shews this. His 
•ndorsement on the note is in the following words: << Endorsed 
by Charles Givens-— Due 1st January, 1829. Beaufort, 2(Hh Au- 
gust, 1828. Charles Givens." This was, in substance, sayings 
if you wait from this day, the 20th August, I828» to 1st January f- 
1829, 1 will pay you the debt. That this consideration was sufficienti 
eannot be doubted ; the case of Perley, Potter dr Co. vs. Legmre, is 
fill to this point. In it, the Recorder says, ** to constitttte a consider* 
ation, there must be some injury lo the plaintiff, or benefit to the de« 
tadant ; that one of the witnesses bad proved that plaiittiA waa 
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aboat to sue Snow, and would have done s^ but for this order or 
billy given by defendant, and that Snow's debt was not yet sued for, 
or paid, which was an injury to the plaintiff.*' This is the case made 
out by the parol proof here, with the additional circumstance from 
the defendant's endorsement, that the indulgence or forbearance was 
lor a definite time. In Boyce vs. Owens, 2, M'C.< 208, the action 
was brought on a verbal promise of the defendant to pay the debt 
of her son, Moorfield Owens ; a domestic attachment irregularly is- 
sued and levied, was agreed to be discontinued, and further indulgence 
was to be given on the defendant's making the promise. This, it 
was contended, made the promise original, and not collateral ; but 
the court held otherwise. In delivering the opinion, Judge Nott 
cites, with approbation, from (1 Comyn on Contracts, 60,) the re« 
mark, that ^* when nothing ipore is stipulated for than indulgence to 
the debtor, or that an action which has been commenced, shall be 
stayed) the undertaking to pay the debt of a third person, is within 
the statute, for the original debt still continues." This plainly shewst 
that if the promise be in writing, forbearance is a sufficient considera* 
tion to support it. For if this had not been so, no question could 
arise, whether it was within the statute or not; the only question 
would be, whether it was not nudum pactum. In Leonard vs. Fre« 
denburgh, 8 J. R. 31, Ch. J. Kent, in classing the cases on collateral 
and original undertakings, arranges under thQ second class, ** cases in 
which the collateral undertaking is subsequent to the creation of the 
debt, and was not the inducement to it, though the subsisting liability 
is the ground of the promise, without any distinct and unconnected 
inducement. Here must be some further consideration shewn, ha« 
ving an immediate respect to such liability ; for the consideration for 
the original debt will not attach to this subsequent promise." That a 
slight consideration, amounting only to a mere inducement, would be 
sufficient, is evident from these remarks. In a previous part of the 
case, the Chief Justice, in express terms, held that forbearance waa 
sufficient. He said, speaking of the collateral undertaking, <« It re« 
quired, at least, the consideration of forbearance^ or some other con. 
sideration arising out of, and founded upon, the original liaUlity.'^ 
These authorities clearly shew, that the consideration proved in this 
oase, was sufficient to sustain the promise of the defendant. 
The motion to set aside the non*8uit is granted. 

JOHN B. O'NEALL, 
We concur, 

HENRY W. OESAUSSUR£j B. J. EARLE, 

DAVID JOHNSON, A. P. BUTLER. 

J. JOHNSTON, BKHA»» GAMTT, 

J. 9. mCHABMQN, 
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The State vs^ Jacob Scrkodbb. 

Far the SUsUy AtroBiiElr 6EirBBAi«— C<mlra,TBAD6N & IMacbetk* 

Tried before his Honor Judge Bay, Charleston, October Tenn, 
18d5<r 

Selling of Spiritttbtts Liquors lo a Slave, without a Ticket bovoi the 
Master or Owner. 

JudgB^s Report of TestimMy.—iHr. J. A. Miller, City Marsha^ 
sworn. On the 3d April last, as he was walking down M urket-stree^ 
with Mr. Wish, he saw a number of negroes at and about the shop 
of Mr. Schroder ; and particularly, they remarked five negroes go 
into a shed-room, and Mr. Shroder immediately went in after them| 
and took a decanter of whiskey with him« Witness and Mr. Wishy 
(who Vas also a city marshal,) forced into the door of this shed- room, 
where they found three of the negroes sitting at a table, with liquor 
in some tumblers, and the decanter nearly empty. They then ran 
off by a back-room door into a yard. Schroder is a retailer of liquors* 
To the best of his knowledge, the negroes were all slaves ; the ri>ora 
smelled of liquors ; Schroder said the negroes canm to look at some 
cod fish he had for sale ; it was about eight o'clju^k in the evening. 

On his cross-examination, he said he did not see the defendant sell 
any liquor^ or the iiegroes pay any money for liquor. 

Richari Wish. Was present with Mr. Miller, and saw Mr. Schro- 
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derand three negroes; there were tumblers on a taWe with liquor, 
and a pitcher ot water. The negroes ran off as soon as they went 
into the room. 

On his cross-exanMnation, Mr. Wish said he did not see t\e ne^ 
groes drink any liquor. Defendant said they had come to see some 
eod fish ho had for sale. 

Far Defendant. Lushington Pritchard, was at Schroder's between 
eight and nine o'clock that night, when Miller and Wish came inr 
There were no liquors sold there that night, only some molasses to a 
negro boy, 

Jacob Runner. Was at Schroder's that night, when Mr. Wish at- 
tempted to come in. Some molasses was delivered to a negro boyf 
but there was no Uquor sold or delivered to negroes there, that night. 

Mr. Bailey, for the prosecution, quoted the first clause of the ne- 
gro act, which declares all negroes as slaves, till the contrary is proved. 

From the foregoing' testimony, the jury found a verdict of guilty *' 
gainst the defendant. 

There were two other indictments given out against, defendant, on 
which similar verdicts were found, as they all depended on the same 
testimony. 

The State vs. Jacob Sghrodeb. Same vs. Same. Same vsr 
Same. ^ 

Indictments each on four counts, respectively, for delivering» sel- 
ling, exchanging,^ and giving spirituous liquors '* tGr< a slave of a per« 
son and name unknown." 

Verdict on each indictment, << Guilty on the first count J' 

Grounds of Appeal, 
In Arrest of judgment. — 1. Because neither the name of the 
slave, nor of his owner, is given in either indictment. 

2. Because even if the rule of law, relative to persons whose 
names are unknown, be applicable to a case of delivering liquor to a 
slave, the description in the present indictments, to wit, " a slave of a 
person and name unknown," is an insufficient compliance with diat 
rule. 

3. Because the count on which the defendant was^ convicted^ should 
have alleged him to have been both *^ a. vendor and retailer^* of spin* 
tuous liquors, instead of *• a vendor" alone. 

4. Because the defendant should have been described in the indict' 
ment, as " a free white person." 

5^ Because three several indictments were simultaneously prefer- 
red against the defendant, for one and the same offence, on all of which 
he was found guilty under the first count, which is identical in each. 

For a new trial. — 1. Because there was no proof that the negroes, 
to whom liquors were delivered, were slaves ; the witnesses. Miller 
and Wish, both admitting that they did not know whether they were 
bond or free. 

2. Because the defendant has been convicted on three iniictOM^ 
for one and the same offence. 



CHARLESTON, APRIL TERM, 1B36. «T 

B. Because it was impossible for the jury to identify any one 
slave vnder any one indictment, the witnesses themselves declaring^ 
that they could not swear which slave was intended by the indict- 
ments, respectively. 

4' Because the jury found theil* verdict contrary to the charge of 
the judge, he having charged them that they ought not, at aU events, 
to find the defendant guilty on more than one indictment. 

5. Because the verdict was, in other respects, contrary to law and 
evidence. 

YE ADON 6l MACBETH, Defendant's Atiomeys. 



The State vs. DiEoaicK Lohman. 

For the State, Attorney General — Contra, Yeadok & Macbetb. 

Tried before his Honor Judge Bay, Charleston, October Term, 
1835. 

Selling Liquors to a Slave. 

Judge* s Report of Testimony. James Miller.— On the I3th June 
last, he gave a slave three cents, and sent him with an empty bot- 
tle into defendant's shop, and he brought him out a pint of whis- 
key. Witness stood in the street, and saw the boy go in and come 
out of defendant's shop with the liquor.. There were fifteen or 
twenty negroes in the shop. He is a city marshal. 

Mr. Wish. Confirms Miller's testimony. 

For Defendant. Frederick Teman — ^Is a clerk of Lphman's, at 
eight dollars a month's wages. Was in Lohman's store on the 
night of 13th June last. Saw Mr. Miller, and there was no liquor 
sold to a negro or slave that night. 

From this testimony, the jury found a verdict of guilty. 

DiEDSicK LoHvu^ ads. The Stats; 

Indictment on four counts, respectively, for delivering, selling, ex- 
changing, and giving liquor to a certain slave of Jacob F. Mintzing, 
named Sam, under the act of 1834. 

Verdict, '* Guilty of the first and fourth counts, of giving and deli-, 
vering liquor to a slave." 

Grounds of Appeal* 

In arrest of judgment, — 1. Because the verdict does not conform 
to the issue, << the issue being, whether defendant delivered under the 
first count, or gave under the fourth count, spirituous liquors to a cer- 
tain slave ot J. F. Mintzing, named Sam" — ^the verdict, " Guilty of 
the first and fourth counts of giving anddeUveriog liquor to a slave." 

2. (On the first count.) Because the defendant should have been 
described as a ** vender and retailer/' and not as a << vender" only, of 
spirituous liquors. 
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S. Because the indictment sIhhjiIcI have contained an allegation or 
averment, that the defendant was •* a free white person." 

4. Because the slave named in the indictment was not sufficiently 
charged to be the property of J. F. Mintzi; g. 

5 Because the name of the alleged owner was not set forth with 
sufficient certainty— the initials, only, of his christian and middle 
names beuig given. 

For a new trial.— I. Because the allegation in the indictment, that 
the>«lave named therem, was 'he property of J. F. Mintzing, was not 
proved: the witnesses, Miller and Wish, (ahhough the former stated, 
when examined in chief, that the negro in question belonged to J. F, 
Mintzing,) having both declared, that they had no other reason to be- 
lieve the said shve to be the property of J. F. Mintzing, than having 
seen him for several years working at Sifly and Mintzing's saw-pit, 
in which concern, those gentlemen were partners ; and that they re* 
ally did notkaow whether the slave was the property of J. F. Mint- 
zing, alone, Henry Sifly, alone, or of Sifly and Mintzing, jointly. 

2. Because his Honor erred in charging the jury that the prose- 
cutor, Miller, being one of the city marshals, was in the discharge of 
his official duty, in enfbrcing the act of 1834, against a retailer on 
Charleston Neck. 

3. Because his Honor erred in charging the jury, that the princi* 
pal was criminally liable for the acts of his clerk. 

4. Beeause his Honor erred in charging the jury, that it was not 
necessary to prove the slave named m the indictment, to be the pro* 
p^rty of the owner named in tlie indictment. 

5. Beeause the verdict was, in other respects, contrary to law an4 

evidence. 

YEADON & MACBETH, Z>e/en^nl'» At'omejfi. 



Mr. Justice O'Neall delivered the Opinion of the Court. 

In the first of these cases, it will only be necessary to consider and 
idecide the 1st, 3d and 4th grounds of the motion in arrest of judg* 
me'it ; a decision upon them will either decide or supersede all the 
other grounds made in the case. 

The 3d Section of the Act of 1834, under which the defendants 
are indicted, is ia tlie following words, viz : " If any free white per- 
tfiTii, being a distiller, oenc^r, or letaUer of spirituous liquors, shall 
selK exchange, give, or in any otherwise deliver any spirituous li, 
quors to any slave, except upon the written and express order of the 
ovmery or person having the care and management of such slave; such 
person, upon conviction, shall be imprisoned not exceeding six months^ 
and be fined not exceeding one hundred dollars." 

The fourth ground in arrest of judgment in Schroder's cases ob* 
jects to the indictment, inasmuch as the defendant is not described 
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«s a ''free white person/* Where a statute creates an offence, it is 
in general necesaary that an indictment under it should describe the 
offence, in the words of the enactment ; bat here the words objected 
to, do not enter into the statutory definition ot the offence : they are 
merely descriptive of the person by whom the offence may be com- 
mitted ; and unless there is some uncertamty, without the words, 
whether the defendant be liable to receive judgment on conviction, 
there can be no necessity to use them. The Courts of Sessions, only 
exercise a general jurisdiction over free white persons ; free negroes, 
mulattoes, mestizoes and slaves, belong to an inferior jurisdiction : 
and if proceeded against and convicted in the Court of Sessions, the 
Court, where the color is obvious, will refuse to pronounce sentence 4 
The State vs. JVfary iiays, 1st Bailey 275. Where a party is indicted, 
and pleads the general issue, he admits that he is a free white man ; 
and so far as he is concerned, will be concluded from denying the 
Jurisdiction of the Court over him.* These general principles, shew 
that there is no necessity to describe a defendant, in an indictment 
under this Act, as a iree white person : and if he should wish to avail 
himself of the objection, that he is not a free white person, to entitle 
himself to the benefit of it, in a case where the color is not apparent, 
be must plead to the juiisdiction of the Court. 

The 3d ground objects to xhv. sufficiency of the indictment, because 
the defendant is described ass vendor, and not as a vendor and re« 
tailer of spirituous liquors. The words of the Act are, ** being a dis- 
tiller, vendor, or retailer;" any one of these characters are sufficient; 
it is not necessary that a man should combine all three, or the two last, 
before he would be liable under the Ac^. If the defendant be a vend, 
or of spirituous liquors, and deliver spirituous liquors to a slave, he ia 
dearly, within the words of the Act, guilty of the offence described 
by it. He. who vends spirituous Uquors, would not necessarily be a 
retailer, but every retailer is a vendor. 

The first ground insists that the description ol the slave in the in* 
dicttnentt without either his own name, or that of the master, is iasuCi 
ficient* The general rule in fi*aming an indictment, is, that the of- 
fence should be so described, that the defendant may know how to an- 
swer it, the. Court what judgment to pronounce, and that a convictioa 
or acquittal in it, may be pleaded in bar to any subsequent or other in- 
dictment for the same offence. The count on which the defendant ia 
convicted, is for delivering spirituous liquors to a *' slave of a persoa 
and name anknown*" This, it seems to me, is entiiely too general. 

* The State V9. Scott, 1 BaUey; S70. 
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Let it be tested by the first rule in framing an indictment, that the oft 
fence should be so described, that the defendant may know how to an- 
swer it. The offence consists in delivering spirituous liquors to a 
slave, without the written and express order of the owner, or person 
having the care and management of such slave. The answer to 
such a charge is of three parts : 1st. That there was in fact no deli- 
very of spirituous liquors. 2d. That although there might have been 
such delivery, it was not to the slave alleged. And 8d. If to the 
slave alleged, then it was on the express order of the owner, or per- 
son having the care of such slave. To an indictment framed asr this 
is, the two last parts of the answer to the offence, as created by the 
Act, could not be made ; for there is nothing to point to any specific 
slave, or to the person who by law might have authorized the delive- 
ry. The name of the slave, and of his owner, or of the person hav- 
ing the care and management of such slave, is in general necessary 
to be set out in the indictmebt ; where either one* or both are unknown, 
there must be some equivalent description of the slave, and the act 
of delivery, which will sufficiently identify the transaction, so as to 
enable the defendant at once to know the offence to which he is 
called to answer. The uncertainty of this indictment, may be test- 
ed in other modes. The indictment is in the words of the act^ for a 
delivery to a slave, without the written and express order of the own- 
er or employer. If, on the day alluded to in proof, he had delivered 
articles to an hundred slaves, and had a written and express order 
from every one except one, how could he be able to say which of the 
ninety-nine written orders, or whether any of them would serve 
his purposes ? So again, if a defendant be indicted for several acts 
of trading to different slaves at the same time, (as was the Case here) 
and the indictment be in such general terms, how can a conviction 
or acquittal, be applied to one, and not to all? The indictments are 
identical in words, and on their face ai:e for the same offence ; any 
one must bar the others. Such a generality in description would 
break down all distinction between crimes of the same kind, and ig 
hence neither to be sought for by the State, nor desired by the de- 
fbndant. But above all, the Court, whose duty it is to see that jus- 
tice, even handed justice, is administered to all, would be utterly for- 
getful of that duty, if it permitted a praetice under this act to grow 
up, which might either defeat its ends, or subject the innoc^t to its- 
punidunent. 

But it is urged that a case may arise, in which, unless this general 
form is allowed, the defendant may violate the law, and yet escape. 
This may be true: and I would answer it by a first principlg in crim* 
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ioal law, <' that it is better that the guihy should escape, ithan the 
innocent suffer." But, I apprehend, there is little danger of the ex- 
treme case, supposed and conceded, occurring so often as to make us 
anxious to provide for it; if, however, it was, our want of Legisla- 
five poujeTf would prevent us from being able to supply the defect. 
The act of 1834, and all of that class, were intended for the protec- 
tion and benefit of the owners of slaves;* and it is they generally 
who would seek conviction of a person violating the law; they could 
readily supply all the facts necessary to give certainty to the offence 
charged. But when the trading or delivery, was with or to a slave 
unknown, then some description of him, and the act of trading or 
delivery, might be given, so as to point out the ofience supposed to be 
committed, and this would be sufficient. 

In the case of the City Council vs. Johnston, decided at this place 
in February, 1826, the point which I have been considering was, it 
seems to me, in a perfectly analogous Gase> considered and decided by 
the Court of Appeals. 

That case was a suit brought to recover a penalty of twenty dol- 
lars, under an ordinance of the city, which ordained — *^ That if any 
person shaU, after the passing of this ordinance, give a ticket to any 
negro J or negroes, or other person or persons of cohr, • to remain oat 
of his, her, or their owners or employer's premises^ after the beating 
of the tatoo, without the consent and knowledge of such owner and 
employer 9 he shall forfeit and pay die sum of twenty dollars, to be re* 
covered in thedity Court, to the use of such owner and employer." 
The perfect analogy between that case and this, will be seen by com- 
paring the clause of the ordinance just cited, with that of the act of 
1034: The words in the ordinance — *^Any negro or negroes, or 
other peraon or persons of color,'* are as general as the words "any 
slave," used in the act. Under the ordinance, the offence was not 
complete unless done '^without the consent or knowledge of the 
owner, or employer;" so under the act there is no ofience, unless the 
trading or delivery be without the written and express order of the 
owner, or person having the care and management of such ^lave^ 
This comparison shews that the essential requisites of the offence un- 
der the ordinance and act, as to the person with whom it is commit- 
ted, and the consent of the toaster or employer are the same; and 
hence the rule of that case must in these particularse govern this. 
In that case, my brother Johnson, in deliveriog the opinion of the 
court upoB the question, whether it was necessary in the process to 
set out the name of the slave and the owner or employer, stated the 

rule to be^^TbAt the fact9 cosmtitutipg the injury or offoncei must be 
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set out, %vith sufficient certainty to enable the defendant to meet t^ 
In applying that rule to the case before the court, he said—'* That the 
process does not give the name nor any other description of the. negro, 
nor is his owner or employer designated by name or other oircum- 
stance. Let us then suppose that the population of the city consists 
4>f 15,000 owners, and as many slaves, and so far as the process 
would aid the defendant, his chance of meeting the case to be proved 
would be in the proportion oi one to the endless permutation of these 
numbers. 

'< There were circumstances which were WeU ealctiilated to define 
and specify the offence, and were readily ascertained, and ought ta 
have been stated." 

That decision, by a change of the name of the defendant, would be 
a decision of this case upon this point, and seems to me to be con-^ 
elusive of it. But whether conclusive or not, it is greatly in aid of 
our view of the law applicable to this case. Th^ motion to arrest 
the judgment in the cases of The State vs. .TaGob Schroder^ is grant- 
ed on the first ground. 

In Lehman's case, no judgment can be given on the verdict; for 
it does not find the facts charged in the indictment, of givkig and de- 
livering liquor to a slave named Sam, the property of Jacob F. Mint-i* 
zing, but merely <• the giving and delivering liquor to a slave." 

This is not a conviction of the offence charged. The motion in 
arrest of judgment, in the case of the State vs. Diedrick Lohman^ i» 
abo granted on the first ground. 

JOHN B. O'NEALL: 

We concur. 
HENRY W. DESAUSSURE, b/ J. EARLE, 

A. P. BUTLER, JOSLAH J. EVANS. 

Richardson, Johnson and Gantt, J. absent 

I concur, as to the case of Lohman. 

WM. HARPER. 

FSed lOtb May, 1886. 
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£dwabd J. Black and Wifb vs. Isaac Ellis and Wifs. 

Tried before his Honor Judge Earle, Beaufort, Spring Term, 
1836. 

This was an issue devisamt vel non^ on an appeal from the Ordina- 
ry of Beaufort District, who had admitted to probate, a paper pur- 
porting to be the will of William T. Kirkland. It was dated I7th 
Au^st, 1815 — and was attested by three witnesses, Elizabeth B. 
Griffith, Tho. J. Griffith and William Deloach. The two last were 
dead, and their hand writing was proved. « The will had been admit* 
ted to probate, in common form, on the 18th October, 1819, being 
then proved by the o^th of William iDeloach. This proceeding waa 
instituted before the Ordinary, to have the will proved in solenm fonot 
soon afler the intermarriage of Black with the daughter of the testa- 
tor, who has lately come of age. 

The will was impeached mainly on the ground of incapacity, and 
of undue influence. Mrs. Elizabeth B. Gonyers, formerly Griffith, 
one of the subscribing witnesses, was examined for the plaintiff in 
appeal, the other party declining to offer her testimony. She deposed 
that Kirkland, the testator, at the time of executing the supposed will, 
lay in a state of utter stupidity and insensibility, from excessive 
drinking; in a state, as she expressed it, *' of seeming senselessness;'* 
that he was held up to sign the paper, which was produced by John 
Deloach ; and the witnesses were requested also by him to sign their 
names ; that she did not know it was a will ; that it was not publish- 
ed as such ; that it was not read over, nor its contents rehearsed : that 
she did not believe the testator was conscious of what he was doing, 
or knew the nature or contents of the instrument, for he lay on the 
bed wholly unconscious of what was passing around him ; without 
discretion, memory, or understanding, and could not have compre- 
hended it, if read to him. He was incapable of making a will. John 
Deloach invited her husband and herself to go to Kirkland's, saying 
he wished to see them, and was not expected to live ; that he had 
control of the testator and his business. The will was written be- 
fore they went, and the witnesses were ignorant what it was they 
signed. They stayed from 11 o^clock one day, until the aflemoon of 
the next, during all which time testator was in that condition. He 
had a fit the day before they went. 

Edward Griffith, her son, deposed in substance, as did the last 
witness, hia mother. He accompanied his father and mother to 
Kirkland's, on the occasion. They were pressingly invited by John 
Deloach, who seemed very active tiiroughout, on the occasion. Testa. 
tor lay in a state of stupor, produced by excessive drinking ; spoke 
to no one, except when raised up to take stimulants ; had not mind 
enough to perform such an act, mcapable of knowing what he was 
about, nor could he have comprehended its contents, if read to him. 
He signed at the instance of John Deloach, who seemed to direct 
and control the business. This witness was then thirteen years old, 
and cant say that he has a perfect recollection of all the circumstances. 
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Several other \(ritnesses were examined on the same side, i^lativeif 
of the deceased, who testified to his general and gross intemperance^ 
in fact continual intoxication, during the years 1815 and 1816, for 
he lived more than a year after the execution of the will. They 
were Mrs. Elizabeth Lislmess, Mrs. Lydia Crafton, sisters of the 
testator, Elizabeth Hynes, and Elizabeth Lowry, a cousin and sister 
in-law. They all deposed, that about the time of the execution of 
the wilJ, and afterwards, he was never free from the influence of ti- 
quor ; that in their opinion, his mind, memory and understanding 
were so much impaired, that he was incapable et doing any business 
of importance, or of making a will. These witnesses testified further as to 
the influence of John Deloach f apd expressions and declarations of 
flie testator, before and after the date of the supposed will. They al- 
so testified that John Deloach had said he could make him do as he 
pleased, and intended to do so ; that the testator said he was much 
tormented by the Deloaches, and his wife, who were continually in- 
sulting him about his first wife and Georgiana, (his daughter) and 
wanted him to make a will in their favor, and cut ofiT his daughter. 
That he said he did not want the property he g6t by his wife ; as for 
the rest of his property, he intended to give it to his daughter; and 
on being told by his brother, that John Deloach would induce him to 
inake a dififerent disposition, if he had not already done it, he called 
God to witness he had not ; and if any such will were produced, it 
would be a forgery. That his wife, her lather, and brother, gave him 
ho peace, wishing him to make a will in their favor, and cut oft* his 
daughter ; and that John Deloach had said he would be damned if he 
should not do it ; and a few weeks before his death, being asked if he 
had made a will, he said no. 

The will gave two negroes to the daughter, now Mrs. Black — and 
the residue of the property to his wife by a second marriage, now the 
wife of Ellis the defendant in appeal, daughter of William Deloach, 
and sister of John Deloach, who, with Richard Kiricland and Mrs. 
Rirkland, was appointed executor; but they did not prove the will nor 
qualify ; nor was this done until the year 1819, not long before the 
marriage of the widow with Ellis. The negroes given to the daugh- 
ter, were sold by the testator before his death, and much of his pro- 
perty was sold by the sherifi* to pay debts. The appraisement in 
1820 amounted to $484 only. Considerable property was afterwards 
recovered by Ellis and wife, firom the brothers and brothers-in-law of 
the testator. 

On the part of the defendants in appeal, testimony was offered 
to su9tain the will. 1st. By proving the sanity and capacity 
of the testator. 2d. By impeaching the credit of Mrs. Conyers. 
3d. By supporting the character of William Deloach, one of the oth- 
er subscribing witnesses. Several documents were produced, shew- 
ing important business transactions of the deceased, both before and 
after the execution of the will, from 17th June, 1815, to 29th Feb. 
1816. They consisted of an agreement for the sale of a valuaUe 
tract of land in June, bond for titles in July, and a deed of convey- 
ance in November,. 1815, witnessed by Cannon, one ot the witnesses 
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How examined to impeach the will ; receipts for the purchase money 
to upwards of 2000 dollars, all in 1815, before and afler the date of 
the will ; receipts given to him by the distributees of his father's es- 
tate, of which he was executor during the same period. 

Several witnesses were examined, who testified, that during that 
period, and at all periods during his life, he was capable of making a 
will, and of doing any other business ; that although he drank to ex- 
cess, it had never so far impaired his mind, as to disqualify hiip from 
managing his own affairs, which he continued to do ; and that no 
doubts had ever been expressed or insinuated to the contrary, unlii 
the institution of this proceeding. 

It was proved by one witness, that in 1833, in the State of Alaba« 
ma, Mrs. Conyers said, in conversiog on this subject, that she would 
have taken Kirkland to be in his senses, when he made the will. 
Two witnesses were called to impeach the credit of Mrs. C, on the 
ground of bad character, who deposed that they would not believe 
her on her oath. Three witnesses sustained her character, and de- 
posed that they would believe her. 

The defendant in appeal also moved to call witnesseis to the good 
character of William I>eloach,the subscribing witness now dead, on 
whose oath the will was formerly admitted to probate. Thi& was ob- 
jected to by the adverse counsel. The evidence was admitted. Se- 
veral witnesses deposed that he was a man of unexceptionable cha^ 
factor ; for probity and truth, wholly without reproach. 

It was urged by the counsel for the appellants, that the proof of 
execution was insufficient to establish the paper as. a will; that there 
was noproof of publication; that there was no proof either of instruc- 
tions or reading over, one of which is indispenspble; and therefore, 
that there- was no sufficient proof of the animw testandu I mstructed 
the jury that publication was not necessary; that instructions or read- 
ing over were not indispensable to the due execution pf a will, nor 
essential to its validity, if the jury were satisfied from other circum- 
stances, that the testator knew what he was about, and was aware 
of the contents of the will. That the animus testandi was essential, 
and whatever proof would satisfy the jurj that the testator intended 
to make his will, knew that he was making it, and how he wasmak-- 
ittg it, would be sufficient, without proof of actual instructions or 
reading over, and widiout proof of publication. That the absence of 
such proof of put^cation, or of instructions and reading over, in a 
ease where great mental imbecility is established, or where the sanity 
is doubtful, would go far to invalidate the will, and establish a fraud; 
but the waat of such pi oof was only a circumstance from which, 
with others, the jury was to form their conclusion as to tl^e fairness 
of the proceeding. 

I thought the case depended mainly on the credit of the witnesses, 
Mrs. Conyers and William Deloach. The other witness who was 
present, was manifestly too young and ineiiperienced to be able to form 
any opinion worthy of consideration on such important transactions; 
and after twenty .oue years^ can hardly be expected to narrate with 
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any certainty, circumstances which passed under liis observation at 
thirteen years of age, in which he was not an actor, and which he 
was not interested in remembering. I hesitated concerning the com- 
potency of the evidence of WiUiam Deloach*9 good character; but 
the authority of Stevenscm vs. Walker, 4 Esp. N. P. Ca. 50, is directly 
in point; recognized too by Lord EUenborougb, in 1 Camp. Rep. 2^, 
where he assigns the true ground for admitting such evidence. 

I submitted the question of the comparative credibility of these 

' witnesses to the jury, with express instructions, if they believed Mrs. 

" Conyers, they should find against the will. The jury found in favor 

of the will. The several grounds presented in the notice of appeal, 

except such as are already noticed, arise out of the evidence, and 

need no further comment. 

B. J. EARLE. 

The plldntiffs appeal for a new trial, on the following grounds :-^ 

1. Because the defendants were permitted to prove the general 
character of William Deloach, which was not put in issue by the 
plaintiffs. 

2. Because his Honor failed to charge the jury, that the testimony 
of Mrs. Conyers might be sustained by circumstances, and the cor- 
roborating testimony of other witnesses. ' . 

8. Because under the circumstances of the case, if Mrs. Con- 
yers was discredited, it ought not to prejudice the plaintiffs. 

4. Because his Honor erred in charging the jury, that the case 
turned on the weight they might attach to the evidence of Mrs. Con- 
yers, and the character of the other subscribing witnesses ; and 
also, 

5. In charging the jury, that the opinions of the other witnesses, 
called to impeach the will, could not, according to the rules of law, 
be entitled to weight. 

6. Because the incapacity of the deceased, at the time he put hia 
name totho supposed will, was clearly proved. 

7. Because the general incapacity of the deceased, before and after 
the execution of the will, was clearly made out, and the defendants 

* offered no evidence of capacity at the time of its execution. 

8. Because there was no evidence of the animus testandi ; or 
from which a testamentary intention could be inferred. 

9. Because under the circumstances of the case, proof of instruc- 
tions from the deceased, or of aTeading over to him, was necessary 
to establish the supposed will. 

10. Because there was no proof of any publication of the suppo^ 
«d will, either express or implied, and such evidence under the cir- 
cumstances of the case, was indispensable to its vaUdity. 

11. Because there was no evidence to authorize the jury to infer, 
that the deceased might have been induced to execute the supposed 
will, by excusable or justifiable importunity, and not by fraud and un- 
due influence, of which there was proof. 

12. Because the verdict is in other respects, contrary to law amfl 
evidence. 

A. PATTERSON, FlainHf's Amriiey. 
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Mr. Justice O'Neall delivered the opinion of the Court. 

The various grounds of appeal seem to me to present only two 
"distinct subjects for the judgment of this Court. 

1st. The admissibilitj of evidence of the character of the Mritneas, 
"William Deloach. 

2d. The existence of the animus testandi, on the part of the de- 
ceased, at the time of the execution of the will. 

Uuder these heads, as briefly as possible, I will endeavor to state 
the conclusions of the court upon the different points made in the arga- 
ment, with such reasons for the same, as appear to be necessary to be 
assigned. 

1st* I concur fully with the judge below, that evidence of the 
character of William Deloach was proper and admissible. In 
M'Elwee vs^ Sutton, 2d Bailey, 128, the declaration and affidavit of 
a deceased witness to a bill of sale, that it did not bear its true date, 
were held to be competent to rebut the legal conclusion, from proof of 
his hand -writing,' thai the deed was a true and genuine paper, upon 
the presumptions — 1st. That if it had not been so, he would not have 
witnessed it. — 2d. That if alive, he would have given all the proof 
necessary to support it. When the hand-writing of a witness who is 
^ead, is proved to establish a deed, if its effect may be destroyed by 
proving facts which shew that the ordinary and usual legal conclusion 
ought not to follow, surely it is equally competent to sustain and fortify 
ihat conclusion by shewing corroborating fat-ts. 

It could not be denied, under the authority of the case to which I 
have referred, that the declarations of William Deloach, that the will 
was improperly executed, or executed by the deceased when of un-- 
sound mind, would have been admissible to destroy the legal infer- 
ence of due execution, from proof of his hand-writing. So, too, 
proof of his bad character would have had the same effect, and would 
have been also admissible; when there was a conflict between the tes- 
limony which the law presumes him to give, and that actually given 
ly a living witness, proof of his good character would seem to be 
admissible as a circumstance, in aid of, and in corroboration of the 
legal conclusion. In this point of view, it is unnecesstiry to consider 
whether the evidence which he did give before the Ordinary, on the 
probate of the will in common form, was, or was not properly ad- 
missible. It was merely to the facts which the law implies from the 
proof of hand-writing, and could have had no effect, either upon this 
<{ue8tion, or the result of the case. 

2d. The capacity and will of a testator are both essential to the va- 
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liditj of a testament. But both, I might sdy, axe pfesoffled in the 
first instance, from the fact of execution. For the law presumed 
everj man capable of doing anj act which he executes, until the 
contrary is shown. So every act done, is presumed to be voluntary, 
until the contrary appears. These are general priaciplesi applicable 
to every case, but more especially to such an one as this. The ob^ 
jections nmde on this part of the case, are of law and of fact; and in 
the first class, it is urged that there was no publication of the will. 
As to this, the answer is obvious, that no formal act of publication 
was necessary. When signed by the testator in the presence of the 
witnesses required by law, and witnessed by them actually, or con- 
structively in his presence, it was a legal publication. The appellant 
has also supposed that general incapacity on the part of the testator 
was proved, and tliat it was incumbent on the appellee to shew the 
existence of capacity at the moment of execution. This involved 
both matters ot fact and law. To decidq upon either, it was neces- 
sary to fix the degree of capacity which would enable a party to 
make a will. This was perhaps as well fixed by the judge below, 
when he said, that it required «uch a portion of understanding as 
would enable him to do a binding act, as it could have been in any 
other terms. He did not test the testator's capacity to make a will 
by his ability to make a contract, as was supposed by the counsel. It 
may be, that a party whose contracts would be supported, could not 
make a will; but I should hesitate long in stating any such, a geoeral 
legal rule. Generally, the rule applicable to both is the same; the 
piorty must have mind enough to understand the act he is about to do. 
The rule stated in Tomkins vs. Tomkins, 2d Bailey,'* 93, that <<if a 
saan possess mind sufficient to transact the common business of life,'' 
be may msdLo a will, is in substance the rule laid down by the judge 
below*. The legal test of capacity being properly put to the jury, it 
then waa necessary firom the facts, that the jury should decide, whe*. 
tber he had that much capacity at the moment of execution; and a waat 
of it at that time, the appellants were bound to shew. The proof did 
not establish such a general want of understanding, as made it incum- 
bent on the appellees to shew that the will was executed at a moment 
when the deceased was not laboring under such incapacity. At most, 
ibe proof only makes out instances of longer or shorter incapacity, 
aiising firom drunkenness. This did uot destroy the legal presumption 
of general c«^acity. The burthen of shewing the execution at a mo- 
ment when the deceased was incapable of transacting the . ordinary 
business of liie, rested, therefore, upon the appellants. The deceased 
being generally capable^ it was not necessary that thereshould have 
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been aiiy proof of instructions to write the will, or that after being writ- 
ten, it was read over to him. For, from the fact of execution, by a 
capable man, the law implies that he knew the act, in all its relations, 
which he did. If a pariy be incapable of reading a will, and have 
Ihe opportunity of doing so, as where it remains in his possession af- 
ter execution, these facts generally would dispense with the proof of 
instructions or reading over. The rule in this respect only applies to 
a case where a will is prepared for and executed by a man ot doubt, 
ful capacity in his last illness, and I might add in extremis^ as was 
the case in Tomkins vs. Tomkins, 1st Bailey, 92. But where a 
man lives for a considerable time after the execution of the wiU, and 
is in the constant discharge of the ordinary business of life, it is 
wholly unnecessary to prove instructions, or a reading over, to give 
validity to the will. See th& cases of Warley vs. Warley, and Hob- 
by vs. Bobo. 

All the other points made under this head, relate to the facts. It is 
true some-of them question the correctness of the Judge's charge in 
several respects, but it is only necessary generally to remark, that the 
errors complained of were mere matters of advice, as to the efiect of 
the evidence, which the jury were at liberty to ad)(^t or reject, as 
they might think proper ; such constitute no grounds for a new trnd* 
It is however due to the judge below to say, that we think his advice 
to the jury upon the facts, was generally correct* 

The motion for a new trial is dismissed. 

JOHN B. O'NEALL. 

We concur, 

HENRY W. DESAUSSURE, A. P. BUTLER, 

WM. HARPER, RICHARD GANTT, 

J. JOHNSTON, JOSIAH J. EVANS. 

Patterson and De Treville, for Motion. 
CoLCOCK and Bailet, Contra. 

Filed 3d May, 1836. 



ANTaif GvKDsaMAN ads. The Citt CounciIi of Chablhston. 

[In City Court, January Term, 1836. 

In this case, process was issued against defendant fer selling liquor 
to a dave, ** whose name and owner was unknown. ' The testimony 
proved that the name of the slave, as well as the name of the owner, 
were both known to the prosecutor and the city attorney. The 
jury being charged with the case, and the testimony concluded on 
the part of the city, the city attorney mored to amend his process 
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to embrace the case proved. The counsel for defendant oljecteJr 
and his Honor overruled the objection. 

The deiendant appeals from the decision of bis Honor, and moved 
for a non-smt, on the following grounds : — 

1. That afler the jury are charged with the case, it is too late to 
move to amend the process, in a case partaking of the nature of a 
criminal prosecution. 

2. That afler examination of witnesses and testimony, concluded 
on the part of the prosecution, the process cannot be amended to 
embrace a different case, than that charged in the process ; and it is 
respectfully submitted, that his Honor erred in permitting it to be 
done. C. C. STROHECKER, DefVa. AWy. 

The above brief is correct ; but in granting the city attorney's mo- 
tion to amend, I ordered a continuance of the case. No verdict has 
been taken, and the case is on the docket for trial. 

SAMUEL PRIOLEAU.. 

Chancellor Johnston delivered the opinion of the court 

I think the order, giving leave to amend, should be set aside. 

Amendments must be restrained by the record existing at the time 
of amending, and must always conform to it or fall within its scope. 

Where there is a departure from SDme previous part of the pro- 
oeedings, the latter may be taken as the standard of correction. This 
18 an instance of amending by the record. 

Or you may add to, or vary the particulars set out in subsequent 
proceedings, where the previous proceedings are general in their 
terms : provided, that in so doing, you do not go beyond the intend- 
ment of the previous pro< eedmgs. For instance, you may add to, or 
alter the counts of a declaration, provided you keep within the gene- 
ral complaint set out in the writ. This is an example of amending, 
not by, but within the scope of the record . 

But this being n summary process^ the plaintiff's whole case is em- 
braced iu the process^ itself ; which is the original proceeding in the 
suit. There is, consequently, nothujg to amend either by, or within. 

The motion is not only to set aside the amendment, but for a non- 
suit. It does not appear from the report, that a motion for non-suit 
was made in the court below. If not, the court below has not com- 
mitted the error, (if it would have been error,) of refusing it ; and 
this court, whose jurisdiction is entirely appellate, has nothing, in this 
respect, whereon to act. Besides, u is rather left to conjecture, from 
which party the proof came, that the names of the slave and hia 
master, were known to the prosecutor and to the city attorney. If 
this proof came from the defendant, it is not ground of non-suit. With- 
out better infbrmatioa oa these points than the report fiirnishes, the 
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^isestion, — whether, striking out the amendment, the suit might not still 
be maintained, — does not come before us : and I think it would be ink 
proper to express any opinion upon it ; especiaUy, as it is underslood 
that it will be directly presented in some other cases, yet to be heard ; 
i^ince to give an opinion here, would be to prejudge those cases, with- 
out any necessity to do so. 

My opinion is, that the order to amend, should be set aside ; and 
die case remanded to the court below. 

JOB JOHNSTON. 
We cohcut, 

kilNRY W. DESAUSSURE, ;roSIAH J. EVANS^ 

WM. HARPER, A. P. BUTLER, 

RICHARD GANTT, B. J, EARLE. 

JOHN B. O'NEALL, . -» 

Filed 3d May, 1830; 



WiLUAic Thompson vs, the Baitx of tw& State or So. CAi 
Tried befoie his Honor Judge Evans, Chariest^, May Tem^ 

in this caise, the note was lodged in the branch bank at Camdeni 
fer collection. The note was drawn by Joseph Goodman, payabld 
to Black, and indorsed by him and William Thompson, dated at 
Camden, 24th February, 1829, for 9170 42-100. The note wad 
lodged in bank by Shannon, who had received it from Flemming ds 
Ross. When the note was payabM, as the drawer was insolvent, 
Salmond the president of the bank, called 6n Shannon, supposing 
bim the owner, but he was from horne^ He advised McGee, Shan- 
non's clerk, to withdraw th^ note. McGee could giVe no informa- 
tion where the indorsers lived. The note was deliveredHo the bank 
notary, who protested it for non-payment, but no notice was given to 
the indorsers, they not being residents of Camden, and having no 
agent l6ere. The object of the action was to charge the bank for 
this omission,' whereby the hability of the indorsers was discharged. 
ThesakiBtsmee of the testimony of Shannon and McGee is stated 
above. The statement of Mr. Ravenel, as to the usage of the bank, 
and some letters from Flemming &i Ross, and one from the plaintiff 
to Shannon, with the protest by the notary, constitute all the evidence 
given at the trial. I was of opinion, and so charged the jury, that 
when a note lodged for collection was unpaid at maturity, the bank 
was bound. to ddipand payment oi the drawer, and to give notice to 
the indorsers. This, I think, is clearly estabUshed by the testimony 
of Mr. Ravenel, and by what is said by the court in case of Johnson 
vs. Harth, 1 Bailey, 482. Except m the case of foreign bills, a pro- 
tebt by a notary is not necessary. The bank may employ one, or the 
d^naaod aiul notke may b« made and given by a private peivon. I rsr« 

II 
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garded the hotaiy as the mere seirant or agent of thcflMmk, and it 
fte^ had omitted to perfonn his datj, the bank was liable. I wai 
elearly of opinion, that notice to Shannon, the depositor, was insaffi- 
cient, provided the bank had any means of knowing who the indor- 
sers were, and where they resided. Whether the bank had used due 
diligence in ascertaining this fact, so as to enable thetn to ^re the 
proper notice to the indorsers, was lefl to the jury to decide, and they 
found for the plaintiff. My own opinion was decidedly, that the bank 
had done all they could be required to' 'do« Application was made 
to McGee, the agent pf Shannon, and he could give no informatioii 
about the indorsers^ I am inclined to think, I ought to have stated 
this opinion explicitly to the juiy, and it may be, that in my anxie^ 
to avoid any expression of opinion on the iucts of a case, I omitted 
to state to them what may be more properly considered a question 
(^ law 

iOSlAH J. EVANS, Presiding Judges 

Grounds of Appeid* 

1. Because his Honor charged the jury, that althoush the note iit 
suit was lodged al the bank for collection, die bank was bound to give 
regular notice to all the indorsers, whereas, it is respectfully submit-* 
ted, that the note being for c^ectbn, the bank was the mere agent 
of the depositor, and bound to give notice of non-payment to him 
only, and is in no way respbnsible to the indorsers. 

2. Because his Honor charged, that although it was proved that 
ihe indorsers did not live where the not^ was^yable, that the bank 
was bound to ascertain where they wer^, and to sepd the notice ac- 
cordingly^ whereas, under such circums^ces^ notice is due to the 
depositor only, whose duty it is to give notice to tlKM whom he in. 
tends to make responsible to Yam* 

8. Because when the endorsers of a note, do not live at the place 
trhere the note is payable, if the depositor wishes notiee of non«pay"> 
ment to be extended to the indorser, it is his duty to inform hts agent^ 
the bank, where the indorser lives, and wh^re this knowledge is duly 
sought ifrom the depositor, by the bank, the diligence required by law 
has been fulfilled, and the iMink is not responsive. 

4. iThat a notary public, is a public offi^er^ iliid where the bank, as 
the agent of the depositor, lodges a note with him for protest, the bank 
is not responsible iot his ignorance or laches, unless his incapacity ir 
notorious. 

SMITHS, DefendantM Attomeyt. 

Mr. Justice Eaxlk delivered the opinion of the court. 

The plaintiff deposited a note, by the hands of Mr. Shannon^ i^« 
sident in Camden, in the branch bank at that place, fbr collection. 
One Ooodttoab, also resident there, was the maker. IBlack, the payect 
had indorsed it to the plaintiff, who also indorsed it, when he sent ii 
to the bank. He was the lait iadox««r and owner* AlBWtmii^-^ 
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the note being unpaid, the president ealled at Sjbaimcm'fl, who wm aln 
aeat from home ; and thj9 aot(e was j^oteated Cor noo^ payment by tb# 
bank notary ; but no notice wjEUi given or s^nt |o4he iodoraer* Blacl^ 
or to the plaintifi^ '<they not being residents of Camden* and h&ving 
BO agent there." This action is brought by the plaintiff ibr the noof* 
per&rmance of its undertejdng by the b^k, U> collect the note £ar 
the plaintifl^ and 09 n^.paymei^, to give the aecessajry notice to 
charge the indorser, it being alleged, that for want of each noticei» 
the endorser is discharged* and the plaintiff has lost his debt. 

On the argument in this court, I was tnelined to think, this actioa 
would not lie for the plaintiff against the bank, ontiT he had failed id 
bis suit against the indorser. But the other members of the oourf 
being of a different opinion, and no queation b^ing rai9ed on that 
ground, by the counsel for the bank, the case will be considered and 
disposed of, with<»xt rcfetence to it. 

The exception mainly urged against the verdict is, that the bank 
was the agent of Shannon, the depositor, only, and not of the plain- 
tiff; tha^ the hank having given notice of non-payment to him, per* 
formed all that it engaged to perform, and was not bound to give no- 
tice to thjO ipdofser or owner. It will, in the first place, be proper 
to inquire* who was the depositor. The protest, which is competent 
evidence as an admission against the bank, although not evidence ibr 
the bank, of the facts stated ia it, expressly recognizes Uie plaintiff*, 
as the depositor and owner of the note ; ^ 1^ the request of the presi. 
dent and direi^oie of the Branch of the Bank of the Stute of South 
CaroUnfli, at Camden, for WUHam Thamptonf I, Robert Mickk/* 
dEc. The plaintiff was the last indorser, and of course, the money 
when iceceivedy i^ paid at all, would have been placed as a deposite to 
his credit, and he alone could have witiidrawn the fimd. These cir* 
eumstauoes shew, that in &et, the plaintiff was himself the deposi. 
tor ; and that the bank regarded him as the owner, and undertook the 
eoUectiou of the note, as his agent. The bank was, therefore, re- 
sponsible to him, for the performance of this duty or engagement. 

The extent of thai engagement, and the manner in which it was 
to be performed, next becamie the subject of inquiry. And as these 
much depend on the benefit to be derived by the promiser, or the in- 
jury to be suitained by the other contracting party, it is material to 
inquire, whether diere was any such cousideratton for this underta- 
king on the part of the bank. And it could not but excite some sur- 
prise, at this day, if it were seriously afieged« that a bank had under- 
taken to ^ any act of this kiud,'from which it did not expect to de« 
ri^ a benefit ; to collect and appiopriate any sum of money for a 
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customer, on which it expected no commission, and no use equiva^ 
lent to a commission. The readiness with which banks engage in 
this business, is a proof that they do denve a benefit from it ; and 
the benefit is proportioned to the extent of it. The money received 
on notes lodged for collection, becomes adeposite, on which, as a por- 
tion of their active capital, banks derive an income, as it enables 
them to extend their issues ; and it is well knovm that deposites are 
always considered by the banks as a portion of their aveoldbie kneans 
to meet emergencies. In a commercial eommunity, where such depo^ 
sites are numerous and extensive, they form an Important item in the 
business transactions of banks, from which large sums are frequent. 
ly accumulated ; and which may reasonably be expected to re- 
main there, as a place of safety, until some exigency may require 
Ihem to be withdrawn ; and which may, thOTcfore, prudently be relied 
on as a permanent source of revenue. I apprehend, therefore, it 
will not be denied^ that such deposites, in general, are highly benefit 
cial to a bank ; and that, for the purpose of this action, is enough/ 
The money was not received on this note ; no benefit was actually 
derived. But this Was only one out of many ; it was one small item 
in an extensive branch of business, from which the bank did derive a> 
benefit ; and it was the anticipation of that benefit, which induced the- 
bank to undertake the collection. And this fi>rms, in the opinion of 
the court, a sufficient consideration. Smedes vs. the Bank of Utica, 
20 John. Rep. 372 ; where several of the questions involved in this 
case, are ably discussed, and decided as they are now by this court. 
What then was the extent of the engagement 1 The bank received 
the note as indorsee, to entitle it to demand the money* The plaili- 
tifi*, had he retained the note, it may be assumed, would have Imown 
what was necessary to charge the indorser, and would not have neg- 
lected it. The defendant, for valuaMe consideration, took the note * 
out of his hands, in the character of indorsee, for the purpose of- col- ' 
lection ; not merely for the purpose of demanding payment of the 
maker, at maturity ; for Black, the indorser, was liable, in default of 
the maker ; and if he had received notice, may have paid it. We 
are to presume, that he would have paid it, in consideration of bis }e« • 
gal liability, and out of regard to his credit. When the note was de- 
posited for collection, it was for the purpose of being collected, from 
all who were liable upon it ; and to omit giving notide of the disho« 
nour to the indorser, was neglecting a part of the obvious and legal 
means of collection. The understanding and usage of banks, every 
where, are conformable to this view of the subject. I consider, there* 
foQp, that where a bank takes a note for colliection, it ia l^und toie» 
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mand payment of the maker, and to cause notice of non-pajrment to 
f>e giyen to all the indorsers, as on a note discounted. 

It is next to be considered, whether the Bank is excused by the cir- 
Aumstances relied on, from its liability for this default And first, of 
that ground of defence, which supposes the Bank excused, because 
it employed a notary, <' who is a public officer, and the bank is there- 
fore not responsible for his ignorance or laches, unless his capacity 
were notorious." To what extent this ground might avail the defend -> 
.ant, if the subject of the controversy were a foreign bill of exchange, 
on which protest i8>necessary, will not now be considered, much less 
decided. The question here arises on a promissory note ; protest 
for non-payment is not necessary ; it is altogether, sniperfluous ; 
a demand of payment was necessary ; and to enable it to be 
proved, it was necessary to employ some one to make it ; but a nota* 
ry was not requisite ; any other individual would have sufficed to 
make the demand, or to make the enquiries necessary to giving no* 
tice. Supposing the notary employed here, for that purpose, which 
is not clear^ he cannot be regarded as acting officially, and must be 
regarded as the mere agent of the bank, for whose omissions or mis- 
takes, the bank is liaUe. As I have intimated, however, it is not 
•lear, that there was any omission on the part of the notary, for it 
seems that the demand of payment, if made at all, was made before 
the note was placed in the hands of the notary ; as also were the 
enquiries at tko residence of Shannon, by the president Salmond, who 
•nquired of McGee, his clerk, where the indorsers lived ; and as h# 
.aould give no information, <' the note was delivered to the bank notary, 
who protested it for non-payment, but no notice was given to the en- 
dorsers, they not being residents of Camden, and having no agent 
there." ^Sach is the language of the report, (I presume the evidence 
•f Shannon himself,) and such is the language of the protest, which, 
as before remarked, is an admission of the notary, or bank agent, and 
therefore evidence against the bank. It is therefore not clear, whe- 
ther the reason assigned for the protest, is to be attributed to the pre- 
sident, or to the notary. The president made the enquiri<BS at Shan* 
aon's, and receiving no information concerning the indorsers, gave 
tlie note to the notary, who protested it, without further enquiry eon- 
eeming their residence, although Goodman, the maker, resided in 
the town, and the bank knew that Thompson, the plaintiff, was the 
owner of the note. If the reason assigned in the protest, be the 
ground assumed by the notary, as the agent of the bank, thai, of it- 
self) would furnish sufficient evidence of his ignorance and incapaci- 
jtjto charge the bao]^. But supposbg otbervrisO} and that the prftii« 
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dent and notary made enquiry of McGee concerning the indonerst 
we are broughtto the next ground of defence, that the bank, by ma. 
king the inquiry of the immediate depositor used due diligence, and 
is not liable further. 

There axe two aspects, in which this part of the case may be pre* 
gented ; as between indorsee and indorser, and as between principal 
and agent ; and in both, the question would b% whether the bank has 
used reasonable diligence. 

Suppose an action brought on the note-by the bank as indorseot 
against the plaintiff as indorser ; and. the facts now relied on to ex* 
cuse the bank, were relied on to dispense with notice, to wit : tha( 
the hanky on non-payment, had made application at the house of an 
intermediate indorser, or even of a person employed to negotiate thai 
last indorsemeQLt, and by whose agency it had been passed to the buik. 
I think it could not be held sufficient to dispense with notice. What 
constitutes sufficient notice of the dishonor of a note or biU, is in 
general a question of law ; and yet what shall be deemed reasona- 
ble diligence, ii^ ascertaining the residence of an indcMcaer, in order to 
give AOtice, is a question of fact for the jury. The rules in. relation 
to noj^ce a^ very well settled, and generally understood. They are 
well stated by Mr. Justice Washington, in Williams vs. The Bxmk of 
the United States, 2 Peters, 90. " The holder of a bill or prommo. 
ry note, in order to entitle himself to call upon: the drawer or in. 
dorser, must give notice of its dishonor to the person whom he means 
to charge. But li^ when the notice e^uld be giyen« ^ ^Ltty (entitled^ 
to it be absent from the Stftl;e» and has left no known ageat to, ^c0ive 
it; if he abscond, or ha$ noplace of rendence which reiuonahliB diH-^ 
geneci vged hy the hoider, can CMble him to dUcotserf th^lawdis- 
penses with the necessity of giving regular notice.^ And in ' ftile. 
mSA vni Joseph, 18[ East Rep« 43S, it was held, that whether a party 
UBed such reftsonaUe diligence^ to ascertiaa the residence of an iiw 
dmw, waii a^iuestion of fast to he left to the jury. That was an 
actioni by n subsequent indorsee againfst the drawee and &al indorse 
er of a bill o£ exchange, which beeame due on the STth Septeinb^i 
when it was. pjreseated for pAymont, to the acceptor . in London^ and 
didioaored. Nt»iiQe of the disbon^r reached MEaiicheeler, wkeie the 
plaintiff livedfOn the 80th Septembi^r, eaiiy enough to give notice to ^ 
the defendant on that day^ by the poise fiom Manchester to hwecpdci^ 
wherathedeftndaotliviod ; and the pkintiff'faad like opportunities of 
giting notice on the 1st, 3d and. 8d d October. Botnone wmi g^ten 
\mtilthe 4th, w!»n the defendant reoeived it ia a letter iBm» ihe pfcun* 
^ift; directed tot Liverpool At^tmi^ b^f^ J^ii m^abom^hf 
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this appatent laches of ihe plaintiff, was accounted for by the eyi« 
lience of his servant, that his master did not know the residence of 
the defendant, until the day when the notice was sent hy the post. 
And his lordship left it to the jury to say, whether the plaintiff had 
used due dihgence» in acquiring the knowledge of the defendant's 
"place of residence, admitting that otherwise the notice was too late. 
The jury having found a verdict for the plaintiff, on a motion for a 
new trial, it was agreed by all the court, that it was a question proper 
to be left to the jury, and they had decided it. *' Whether due no* 
tice has been given of the dishonor of a bill, all the circumstances 
accessary for the giving of such notice being known, is a question of 
law; but whether the holder have used due diligence to dis<^over the 
place ef residence of the person to whom the notice is to be given, 
as a question of fact for the jury." 

If we consider the quesiioD as one between principal and agent, 
and discuss the degree of diligence, in reference to the duty underta- 
ken to be performed, we shall come to the same conclusion, that it 
was one very proper for the decision of the jury. Whosoever un. 
dertakes an agency, engages likewise to employ an adequate degree 
of skill, and to use a reasonable degree of diligence. In this case 
the bank engaged for the eieroise of so much skill, in the particular 
department of business, as to perform the dufy of collecting the note^ 
and as I have endeavored to shew, of doing whatever was necessary 
to charge those, to whom the plaintiff might resort for payment ; 
and in aQcomplisbing this, that it weyld ooqitnottiing, which reaeoiw 
«Me dilig^ce would enable it to perform. If it be said that it was 
the iault of the plaintiff, thatthe bank was not informed of the resi^ 
denceof the indorsers, it may be replied, that the bank must have 
known, when it took the note for collection, that a notice of dishonor 
might become necessary ; and if the residenoe of the iodoner waa 
unknown, as the information was indispeneal^, to enable the bank 
to p^rfoyin the duty, it was equally the duty of the bank to seek for 
and obtain it, at the time of receiving tb« note. And supposing both 
to be in fault, at the time of the dishonor of the note, it was surely iiu 
cumbent on the benk to use aU the meao^then in its power* to ascer* 
lain the residence of t^e indorser. It waa submitted to the jury wke* 
Iber the bank had tised reasonable dfligence, in seeking that informa- 
tion, and the jury have decided against the bank, and a majority of the 
court thinks with good reason. The plaintiff was known as the own* 
er, yet the note w^ tak^n from Slmnnon, wttheulenquiry aoneetnuc 
ifm^ms tbe preview mi^mer^ Ai)4>ftft«» Bw^^payiae&ty ao enquiry 
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was made of GoodmaD, the maker, and but one attempt to enquire ^ 

Shannon, although both lived in the same to\7n. 

A majority of the court concurs entirely with the presiding judge, 

in his cliarge to the jury, and in all that is stated in his report, except 

when he thinks the bank did all it was bound to do ; and when he 

doubts whether he should not have so charged the jury, as matter of 

law* He did well in leaving it to the jury. And the motion to s«C 

aside their verdict is refused. 

B. J. EARLB^ 

We concur, 

A. P. BUTLER, JOHN B. O'NEALL, 

HENRY VV. DESAUSSURE, J. S. RICHARDSON. 

Smith, Attorney General, for motion. 
J. L. Petigbu, contra. 



Efhraim Smith vs. Wilmam Yovmans, Sen. 

Tried before his Honor Judge Richabbson, Coosawhatchie, Fal^ 
Term, 1885. 

This was an action of slander, for words charging the plaintiff witlr 
perjury. The declaration contained several counts, in all of which, 
the words charged were laid to have been spoken in reference to the 
testimony given by plaintiff, in an action between George Goettie and 
the present defendant, which was tried at Coosawhatchie, at spring 
term, 1834. This action was commenced in January, 1835. Plea, 
general issue. An action for a similar slander was pending between 
the same plaintiff and Levi Youmans; and by consent of counsel, 
both actions were committed to the same jury, and tried together. 

The evidence '^as as follows:— 

Record of the action between George Goettie and William You- 
mans, tried at Coosawhatchie, spring term, 1834. 

Jacob Bmoerst Heard of the suit between Goettie and Youmaii8.r 
Ephraim Smith was a witness in that action. Smith and Youmans 
were brethren of the same church. There was a difierence between 
Aem. After the decision in favor of Goettie, the church concluded it 
was a matter worthy of their consideration, with a view to the ^xcom- 
municadon of defendant. Defendant, who was ^ deacoi^y resigned 
his .office. At a church meeting called upk)nt^e subject, witness 
asked defendant, William Youmans, if he coubl be in full fellowsh;^ 
with the brethren. He paused, and then said he could not. Witness 
asked his reason. He answered, he could not hold full fellowship 
with Ephraim Smith; because he had just reason to beheve that Smith 
1^ perjured, or forsworn, himself, to his injury. Witness asked, 
njrhen? Defendant rephed, in the ca«e between himself and Geotpg^ 

^Q^ftie. Aa mQihn mt^tipg oi tb« aburcbi fi|t«: Willuun Y«\ua«M 
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kad been excommunicated, Levi Youmans asked the charch, tui mat- 
t'er of advice, if they thought it right to hold a man in fellowship; 
whom they thought had perjured himself to his certain knowledge: - 
Witness asked him who it was? He answered Ephraim Smith. Wit^ 
ness asked, when? and he stated twice he had done it hi this courts 
Once between Howell and Ooettie. He specified, that Smith said he 
had got up and ran. This was the perjury. Does not recollect the 
particulars. This w,as said in the spring of 1834. There had been 
a difficulty between Youmans and Smith, before the trial of Goettie 
and Youmans. Willian^.SieMman8 told witness. Smith had volun- 
teered to become a witness nAr Goettie; and said he believed Goettie 
had given him a very fine cloak, as a bribe. At the investigation, de- 
fendant impeached some one, and Smith took it up. After WiUiam 
Youmans had been turned out, as deacon, a month after, at defen- 
dant's, William Youmans' house, witness asked hihi how his feelings 
ivere towards Smith. He said they were the same; and all the courts 
and juries could not inake him think otherwise. August, 1834. 

CroSs-exanfiined. — These investigations took place in public, and 
ihe charges were in the course of regular examinations in church. 
As to the charge about the cloak, witness sought the conversation, as 
pastor of th6 church, and a friend of both parties, with a view to heal 
the difference, or if there was any thing wrong, to have it set right, 
as to the church. The conversation was private and confidential. 
The other conversation after the trial, in defendant's hoitise. Was of the 
same character, private and confidential, and sought for by witness. 
Witness is pastor of the church, of which the plaintiff and defendants 
were all members. It is a Baptist church. 

As regards Levi Youmans, he asked the advice of the church, and 
spoke, as above related, of the plaintift*. According to the weight of 
the matter, an adherent of the church ought to state his objections to 
the members. Witness did not think these objections ought to have 
been stated, but believes it was done through ignorance, by Levi Yoii- 
mans. It was after William Youmans had been excommunicated. 
Levi Youmans spoke as related, and it was at the meeting of thef 
church. 

Witness spoke with William Youmans, upon hearing that he had 
made such a report, and he stated accordingly, about the cloak. Wil- 
liam Youmans did not urge, that he should be brought before th^ 
church. Supposes it was two months after the trial, dec. 

Henry HaU. Heard William Youmans say that Ephraim Smith 
had sworn false against him. It was some time after the trial be. 
fween Goettie and Youmans — At church — Same time spoken of by 
Bowers. Levi Youmans asked of the church, if it was right to hold 
fellowship with a man who had sworn false, as he said Smith had 
done once or twice, in the case of Goettie ads. the Slate, &c. Many 
persons were present. 

Cross-examined. — ^Concurs with Bowers, as to the church meeting. 

Royal Roberts. Was present at the church meeting, and confirmii 
Bowers' statements. 

Abraham Ruth. Heard William Youmans say, that Smsth could 
act be an honest man; for he wad a perjured man^ and a peijured maiy 

12 
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eoukl not be an honest man. Witness was asking for recruits, and 
he wished for every honest man, when William Youmans said this to 
him. It was in the beginning of 1833, and he was getting up volun- 
teers under the act of the Legislature, Witness stopped defendant at 
once, and said he did not believe it. This was before the trial between 
Goettie and Youmans^ Plaintiff is an honest man. William You^ 
mans is morose. 

George Goettie* Was the plaintiff in the suit against Youmans* 
He summoned Smith, who was not a volunteer witness. Witness was 
in church when William Youmans spoke. Witness never gave 
Smith a bribe. He is a good man. 

The plaintiff gave in evidence, an affidavit made by William You« 
mans, cttargiiag Smith with perjury, and sworn to in February, 1835. 
Also, the record of an indictment founded on that affidavit, upon 
which, both William and Levi Youmans were examined as witnesses 
before the grand jury, and which was returned " true bill." 

Here the plaintiff closed; and the defendant» called no witnesses* 

I charged the jury, that to entitle the plaintiff to recover — the slan- 
der must be maUcious; and that it was not so, if spoken in confidence. 
Nor would the action lie, if the words were spoken in the perform- 
ance of a duty, unless they were malicious. As to the affidavit t& 
indict, it would not, of itself, sustain an action for slander. 

The jury found for the plaintiff in both cases; in the action against 
William Youmans, $500; and in that against Levi Youmans, 95. 

J. S. RICHARDSON, Presiding Judge. 

Grounds of Appeal. 

1. That the words charged, were proved to have been spoken un- 
der the following circumstances, onLy^ to wit: In one instance, at a 
church meeting, of a church, of which the plaintiff and defendant 
were, both of them, members, at which the plaintiff was present, and 
npon an investigation made by the church, which was neither insti- 
gated, nor sought for by the defendant, but was instituted by the pas- 
tor and officers, for the purposes of church discipline, and were not 
spoken by the' defendant, until called upon, as a member, by the 
church: and in another instance, or instances, confidentially, and 
privately, to the pastor of the church, when the defendant was called 
upon by him, as pastor, and requested to converse on the subject. 
And it is submitted, that no action will lie for words spoken under 
such circumstances. 

2. That there was not a tittle of evidence, that these words, or any 
of them, were spoken by the defendant, at any other time, or under 
any other circumstances, than those stated in the precediug ground; 
and that the jury have no authority, in law, upon the mere suggestion 
of counsel, and without evidence, to reuder a verdict founded upon 
the surmise, that the words were spoken at other times, or uiider 
other circumstances.. 

3. That the verdict is, in every respect, without evidence, against 
evidence, and contrary to law. 

COLCOCK and BAILEY, 
Defendant J^meys, 
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Mr. Justice Eablb delivered the opiuion of the Court. 

From the speaking of slanderous words, that are actionable in 
themselves, the law implies that they are false, and that they are ma- 
licious. It is for the defendant to prove them true; or to rebut the 
presumption of malice, by shewing that they were spoken on sudi 
an occasion, or under such circumstances, as to excuse the speak- 
ing, and render them innocent; as that they were spoken in the reg- 
ular course of a judicial proceeding, by a party, a witness, or coun- 
sel; or in the regular course of religious discipline with the plaintiff, 
being of the same church; or in confidence to a person interested, as 
to the character of a servant, or of a person in trade; and so of 
other instances that might be put. There may mdeed be cases, where 
the speaking occurs in the performance of a legal duty, which the 
defendant is bound to perform, as where he is called on, as a witness, 
to testify in a court justice, or where he is acting as judge, or party, 
in which the occasion not only rebuts the presumption of malice, but 
furnishes a bar to the action. In general, however, where it appears 
on the plaintiff's shewing, or on evidence produced by the defendant, 
that the publication was made, on such an occasion, or under such 
circumstances, as have been specified, and that the words were spoken, 
honafidty in the discharge of some legal or moral duty, rendered ne- 
cessary by the exigencies of society, the occasion affords 9l prima fa- 
eie presumption, to rebut the inference of malice, and the plaintiff 
would fail without further proof. See Stark. Evid. 4, p. 363, and the 
cases there cited. Malice is, however, the essential ingredient which 
antitles the plaintiff to recover; and whatever may be the occasion of 
the speaking, except, perhaps, that of being in the course of a trial 
in a court of justice, by a judge or witness, it is competent fer the 
plaintiff to reply in evidence, and to shew express malice; to prove 
that the words were not spoken, bonaJidCj but that the occasion was 
used, only as a pretext for venting the defendant's malice. The cir- 
cumstances themselves, the manner of speaking, the temper mani- 
fested, without extrinsic evidence, may be enough to indicate malice* 
and to deprive the defendant of the benefit he might have derived from 
the occasion of the speaking. But this is always a question for the jury, 
whether the words spoken, if actionable in themselves, were spoken 
maliciously, and with a defamatory intention. It seems to this court, 
that the case before us, was submitted to the jury in conformity with 
these principles, which we have supposed to be as well settled, a* 
those of any department of the law. It may well be doubted, on the 
report of the judge, whether the ca^e of the defendant comes within 
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any of the occasions, which are held to rebut the presumption of 
malice, even prima facie. There was no proceeding before the 
. church in the nature of religious discipline, except once, when the 
charge was made. At another time, the witness, Bowers, who was 
the pastor, says he spoke with Toumans *< upon hearing he had made 
9uch a reportj^ when he said he believed *' Goettie had given the 
plaintiff a very fine cloak as a bribe," If the verdict of the jury 
needed other support, it might be tound it the evidence of Abram Ruth, 
who proved the speaking of similar words on another occasion, thain 
that before the church; and in the affidavit to commence a prosecu- 
tion for perjuiy, which was any thing but a confidential communica- 
tion, or one made in the discharge of his duty, as a member of the 
church. And although this last would net of itself sustain the ac- 
tion, without proof of other words, it was competent, and we think 
sufficient evidence of the malice, which prompted the speaking of 
these words. 
The motion is refused. 

B. J. EARLE* 

Note. — The cases on this subject are collected, and well arranged 
in a note to Fowler and Wife vs. IJomer, 3 Camp. Rep. 294. 

We concur, 

A. P. BUTLER, JNO. B. O'NEALL, 

WM. HARPER, JOSIAH J. EVANS, 

HENRY W. DESAUSSURE, J. JOHNSTON, 

Gantt, J. absent. 

Pe TsBVXLZiB and Cole, Plaintiffs Attorneys* 
CoLCocK and Bailey, Defendanfa Attorneys. 



The State ads. Bekhman 6c Peters. 

Tried before his Honor Judge ButlbB) Charleston, January Tenia, 
1836. 

Trading with a Negro. 

The defendants were indicted under the aot of 1834, for buying 
rice from a slave. The evidence was as follows : Solomon Moses 
said that he suspected the store of Berhman ; that be and others sent 
a negro belonging to Lucas 6c Bennett to the shop of defendants. 
The shop was owned by Berhman. The boy carried 3 or 4 quarts 
ef rice, and two bottles of lamp oil. He left the rice in the shop, but 
brought out the oil. The witness and others were not far off, look* 
ing on with the purpose of detecting the defendants. As soon as ^ 
warrant was made oot, the witness and others went into the store. 
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He saw the rice in the binn, and some was sticking to the paper in 
which it was carried. Peters was in the store at the time, and up- 
on being accused, be denied that he bad bought the rice. Berhman 
was not in at the time, and was probably not in at the time the boy 
)efl the rice. Afler witness went in with the warrant, fierhman 
came in and said he knew nothing about the negro trading. When 
Peters was about to be apprehended, he run off and was knocked 
down. 

. Alexander Brown, Lieut, of the Guard, was sworn. He said he 
went in and saw the paper in which rice was put, lying on the binn ; 
be took the paper out of the binn ; he did not think Berhman was in 
at the time the negro entered the shop. In the cross examination, the 
witness stated he saw no money paid — saw no trading in the store. 
The negro was examined afler he came out. 

This was all the testimony offered in the case. Peters was the 
clerk of Berhman, and probably received the Hce from the negro. 
Berhman was not present at the time. The clerk received the rice ; 
and the question was, whether he alone was liable, or both. The 
jury found both guilty, on the above facts fairly submitted to them. 

A. P. BUTLER. 

A motion in arrest of judgment, is made upon the following 
grounds : 

1st. There was no e?idence of any dealing with the privity and 
consent of Berhman, but, on the contrary, the evidence was conclu- 
sive that he knew nothing of it. 

2d. When the acts of the clerk are visited upon the employer, the 
offence in the statute relates to trading and trafficking, and there was 
no evidence of such trading, dz;c. by the clerk. . 

WILSON, for DefendatOs. 

Mr. Justice RicBARDseN delivered the opinion of the court* 

The essential fact is, that Peters, the clerk, received the rice of the 
negro, in the absence of Berhman, who was a shopkeeper ; and the 
question submitted is, does such a receiving by the clerk, implicate 
ib» owner of the shop, and render him guilty, as well as his clerk, by 
yirtue of the act of 1834. 

Afler a general prohibition of purchasing rice, &c. from a slave, the 
act by the 2d sec. enacts, <' that if any shep-keeper shall receive rice,&c. 
^m a slave, he shall be presumed to have purchased the same.** And the 
3d sec. enacts, that << In all cases of buying and selling any rice," dz;c. 
^c. ** contemplated and included in the preceding sections," 6sc, 
(< the act of the clerk," dz;c. shall be considered the act of the shop- 
keeper, dec. and done by his authority. 

The argument is, that the simple receiving of the rice by the clerk, 
does not prove a buying of rice by the master of the shop, although 
it may prove a buying,by the clerk* 
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But the 2d section makes the receiving by the master, prima fade 
proof of buyiog. And the 3d section makes the act o£ the clerk 
the act of the master, in all cases of buying rice, &c. contemplated 
by the preceding sections. If, then, the clerk received the rice, pri- 
ma fade^ the rice was bought ; and as his act is considered the act 
of the shop-keeper, he, the shop-keeper, received the rice, and prima 
facie bought it. Both sections are very explicit* To receive is to 
buy, unless the contrary be proven ; and the act of the clerk is the act 
of the master of the shop, unless the contrary be proven. If there 
be any doubt, it is, whether the clerk should have been convicted un- 
der the act of 1834, inasmuch as his act is made the act of the mas- 
ter, who thus father's his clerk's act, by the letter of the law ; and be- 
cause he may not have been either a shop-keeper or trader, which the 
act of 1834 requires. But I do not perceive, why both clerk and 
' master might not have been convicted under the act of 1817, which 
is not confined to shop-keepers, but includes them ; and receiving, is 
evidence of bu3dng, under either act ; and both acts equally prohibit 
buying from a slave, by, or through a clerk, or other person. The 
motion is dismissed. 

J. S. RICHARDSON. 
We concur, 

WM. HARPER, JOSIAH J. EVANS, 

B. J. EARLE, J. JOHNSTON, 

JNO. B. O NEALL, HENRY W. DESAUSSURE. 

WiLsoir, for the motion. 
Smith, Attorney General, contra. 

Filed 20th May, 1836. 



The State vs. H. L. Williams. 

Tried before his Honor Judge Riohabdson, Marion, April Term^ 
1636. 

This was an indictment for retailing dpiritaous liquor* The wit* 
ness stated that the act of retailing was committed at the store of the 
defendant, by his clerk, &c. &c. who sold a pint of rum to the wit- 
ness in August last, without stating where the store was situated. The 
defendant was himself not present at the time. The objection taken, 
was, that the store may have been out of the jurisdiction of this cour(| 
and not in Marion district. 

I charged the jury, that whether the store of the defendant was 
within Marion district, or out of it, was an inference of fact for them 
to decide. That it was not indispensably necessiiry for the witnesifi 
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to have said, in so many words, it is within the district ; if the truth 
were so, it is enough ; and if the jury knew the place described, to 
be within the district, that was enough. For example : If the Incus 
in quo had been Gilesborough, it would not have been necessary for 
the witness to have added, Gilesborough is in Marion district. But 
the jury must be first satisfied, that the store of defendant was, in 
fact, within the district, before they convicted the defendant. The 
verdict found the defendant guilty, and he appeals on the following 
ground : 

That his Honor, the presiding judge, erred in charging the jury, 
that, though the store of defendant, where the selling took place, was 
not proved to be in the district of Marion^ they might infer that fact 
firom any facts within their knowledge which would lead to it. 

J. S. RICHARDSON, Presiding Judge. 

Additional Chound. — That there was no evidence of any selling 
by defendant personally, but only that his clerk sold, without proving 
that it was done by defendant's authority. 

P. S. The additional ground required me to report farther, that 
the question, whether the retailing by the clerk, implicated the defend- 
ant, and rendered him guilty, by reason of his implied authority to 
the clerk to retail, was left to the jury, as an inference from the factff 
proven, within their competency; and they, alone, were to decide 
the question. 

J. S. RICHARDSON. 



, To the Honorable the Judges of the Court of Appeals. 

It is a general rule of law, that all materiai averments in an in- 
dictment, must be proved, particularly, those which are necessary to 
enable the parties to avail themselves of the verdict and judgment* 
should the same charge be again brought forward. 2d Russell OQ 
Crimes, 704. 1 Ohitty's Crim. Law, 557. 

The reason of the rule is so self-evident, that it is unnecessary to 
argue it. Now, it seems to me, that the venue in an indictment for 
retailing liquors without a license, is an important allefl;ation, for if 
not necessary' to state the district in which the unlawful retaihng was 
done, then the defendant might be indicted for the same offence, aj9 
often as the mahgnity of the prosecutor might dictate. It will not, 
however, be denied, that it is necessary to specify the district in which 
the offence was committed, and it then follows from the rule laid 
down, that it is necessary to prove the aOegaiion. Th^ defendant 
may have a store in each of several districts, and because one 
of them may be located in the district, in which be was arrested and 
tried, thcr jury have no right to presume that the offence with which he 
18 charged, was committed at that one. Men are to be convicted up. 
on facts, and not presutnptions. 

The second ground requires no argument, as the question has al- 
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ready been decided by the supreme judicial tribunal of the Statc^^ 
State vs. Borzman, 2d Nott aud McCord, 84. 

1 will here close, with a single remark, that by reference to the 
judge's notes accompanying his report of the case, it will be found 
that there was but one act of selling proved ; that, that selling was 
by the clerk m the absence of the defendant, and that on a former oc* 
casion defendant refused to sell. 

SOLOMON COHEN, For AppeUant. 

Georgetown, April, 1836. 

Argumeni in Reply. 

1. The witness stated, I understand, that the retailing took place 
at ^ William's store." Places are sometimes designated by the names 
of those residing at them, — >As ^< Rumph's Cross Roads," <* Collin's 
Bluff." So a store situated in the country, sometimes gives the name 
to that part of the country. The jury have a right to infer from the 
description and name, -whether the store is in the district or not. 
Suppose the retailing had been proved to have taken place in George- 
town, would it have been necessary to have proved that Georgetown 
was in Georgetown district. 

2. The second ground is more formidable. It is determined in 
the case of the State vs. Borzman, that the retailing of the clerk will 
not be considered as the retailing of the employer. But the decision 
is qualified as follows : << It is considered," (said the judge, 2 N. and 
M'C. p. 35,) " that circumstantial evidence, for instance, tJ^e character 
w system of doing business^ or even the business generally done in 
the store, forms practices or directions to other agents employed, — ^these 
and the like would be received, from which to infer, that the master 
directed or assented to the criminal act." Now, in this case, I under, 
stand, that it was f^roved that the defendant was in the habit of re- 
tailing liquors, and^at he had not taken out a license foraeveral years 
past. Bat, however strong this case may be, it will be. seen by re* 
ference to it, that the bench was divided upon it, and that it was de- 
termined by a bare majority. Colcock being absent, and Judges 
Gantt and Bay dissenting, and Nott not concurring in the reasons, I 
would submit anew to the court, the question, wheUier the jury have 
not a right to infer that the clerk retails with the consent of. his em^ 
ployer, when the store and its profits are the emjdoyer's ; and from 
its situation in the country, and the habits of the people who deal with 
the employer, it is clear, that without retailing liquors, the store could 
not be supported. ^ 

SMITH, Attorney Generals 
Mr* Justice O'Nsalz. delivered the opinion of the court* 

Upon the first ground of appeal, we concur in opinion with the 
judge below. To his observations, it is only necessary to add an au^ 
thority directly in support of them. In Trials per Pais, 334, it is laid 
down as a sotded rule, that " the jury may give a verdict without tes. 
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itmony, or against testioKmy, When they,' themselves,' hare conusance 
of the fact." 

On the second ground, wfe think a neW trial rnu'st be granted. There 
is only a single acl of retaiRng pi^ovied : that vraH by the defendant's 
elerk^ in his absence, and after be, the defendant, had refused to seU 
to the witneiss. From a single idolUfbd act of retailing by &e clerfc, na 
certain inference, that it was by the authority of the defendant, could 
be drawn ; but whatever probability that it might have been so, isne^ 
gatived by his previous refusal to sell. To authorize the jury to con- 
vict, it ought to be shewn, that it was the usual coarse of business, 
at the defendant's store, to retad. When this was done, the act of 
the clerk would be the act of his principal. 

The motion for a new trial is granted. 

JOHN li. Q'NEALL. 

We concur, 

HENRY W. DESAtJSStJRE, iOSlAH J. EVANS, 

WM. HARPER, J. JOHNSTON. 

B. J. EARLE, 

F^ed 10th May, 1836. 



TflB StAltia vi^. Joseph RxmibJ^tt^ 

Tiried bisfoye lis If ondt Judgd Ba^, CharlesteiH Ocfcfbi^ Tetm« 
IBdb. 

Asi^auk ttid Battery. 

A bill of indictment was found against the defendant in this case, 
and he entered in a recognizance for his appearance, &c. with Eer 
Boyce as hiis surety. After the tail was &und, a:nd the case wtui 
placed on (he (*i*immal doeket ready fet tdd, the Attoi'tiey General 
em^Od It fsol ptoB.y and gave out another biU to the grand jm^. Upon 
tbe ^dhig (k (liid secbi^ bill, the defendant's bail, Mr. Boyce, the 
bail in the former case, moved for his discharge from his recogni. 
zance, on the ground, that as the first prosecution was discharged, 
there was ah end of his Responsibility as bail in the (nroseciltibn, as 
he hkd entered into no new reeogaizanee. 

After Clearing Mr. Thompson in support of the n|otion, and the At- 
toraey General against it, I granted the same, as I was of opinion, 
that upon entering <Si the nol ^os. by the Attorney General, there was 
an end of the prosecution, as effectually as a discontinuance of a ci- 
vil suit is an end of the suit in a civil action ; consequently, that the 
bail was discharged from his recognizance he had entered into on 
the first prosecution, and he could net be made te answer again» un» 
less he had entered into new recognizance. 

E. H. BAY. 

13 
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Grounds of Appeal, 

i. Because his Honor ordered the bail, Ker Boyce, to be discharge 
ed, when there were no grounds for doing so; 

2. Because the proper time of moving for the discharge of the 
bai], was on the return of the scire facias against the bail- on the con- 
viction and non-appearance of the defendant, and not before trial, as 
ia this case. E, SMITH, Acting AU'y Genl. 

Mr. Justice Evans delivered the opinion of the court. 

The defendant entered into a recognizance, •* personally to appear 
before the next Coart ot Sessions," to answer to a bill of indictment 
for an assault on one Cunningham. At the subsequent January term; 
he Was indieted. The bill was traversed by B. P. Hunt. At a sub- 
sequent term, viz. in October 1635, the Attorney General entered a 
nol pros, on the indictment, and gave out another. A motion was 
made on the part of the bail, Mr. Ker Boyce, to discharge him from 
his liability, on the allegation that the defendant had performed the 
condition of the recognizance. This motion was granted by Judge 
Bay, the presiding judge, and the question submitted to this court, 
is, whether that decision was right. The undertaking of the security, 
Boyce, was, that his principal should personally appear, and abide 
the final termination of the case. His traverse by an attorney is n& 
more a performance of the undertaking, than an appearance or plea 
would be, in a ciyil action. But it seems to have been thought by 
the presiding judge, that the nol pros, was ^ an end of the case, as a 
nonsuit would be in a civil action. This is a mistake. In a civil 
case a non-suit vacates all the previous proceedings, and the plaintiff 
must begin de nqtx). In a criminal case, the party is brought into 
court by the warrant and recognizance. The indictment is one of 
the stages of the proceedings, and a discharge of that, by not pros. 
does not impair the previous proceedings. It is competent, and every 
day's practice, for the solicitor or attorney general, to enter Sinolpros* 
on one indictment, and to prefer another ; and theefiect of this is only 
to vary the form of the charge, and neither entitles the party to a 
discharge from custody, nor to have an exoneration entered on his re- 
cognizance. In actions for malicious prosecution, thb question has 
frequently arisen, and it has been of^en held, that a nol pros, is not 
an end of the case, hut that the attorney general may prefer a new 
bill. I am, therefore, of opinion that the circuit decision was wrong, 
and it is hereby ordered to be reversed. 

JOSIAH J. EVANS. 
We concur, 

HENRY W. DESAUSSVRE, JOHN B. O'NEALI^ 

WM. HARPER, B. J. EARLE. 

A. P. BUTLER, 

Filed 20th May, 1836. 



SHARLESTON, APRIL TERM, 1886. M 

The State vs. B. Salomons. 

Tried before his Honor Judge Evans, at Georgetown, FaU Term, 
1835. 

By an act passed 1704, it was enacted, that '* Every Surveyor who 
€haU have wilfully and knowingly violated the instructions of the 
Surveyor General, in not marking out the boundaries of all lands for- 
merly granted, and which are within the survey by him or them 
made, shall be prosecuted by the Attorney General and Circuit Soli-- 
citors of the respective Districts, on proper application being made 
to either of them." 

On this clause the defendant, who is a deputy surveyor, was in« 
dieted. To this indictment he demurred, and the question presented 
for my decision was, whether this act was prospective in its opera- 
tion. The first clauses of the act declare certain grants obtained in 
violation of law (as it was alleged) to be void; and it was contended^ 
the clause under which the defendant was indicted, appUed only to 
tiiose who were concerned in making the surveys on which the grants 
referred to in the act were founded. The words will bear such in- 
terpretation, but such construction would be ex post facto^ and in vio- 
lation of the constitution. Such a construction should not be put on 
an act of the legislature, if it will bear a different one. I would not 
lightly presume the legislature intended a violation of the constitution, 
nor would I so construe an act if it would admit of a different inter- 
pretation. I therefore overruled the demurrer. 

JOSIAH J. EVANS, Presiding Judge. 

The defendant appeals, and moves to reverse the decision of the 
Circuit Court, on the ground : — 

That the act of 1794, under which he was indicted, is retrospec- 
tive in its operation, and therefore does not embrace this case. 

Mr. Justice Sutler delivered the opinion of the court. 

The clause of the act of 1794, under which the defendant is indicted, 
is recited in the indictment, and is in these words : ** That every sur- 
veyor, who shall have wilfully and knowingly violated the instructions of 
the surveyor general, in not making out the boundaries of all lands 
formerly granted, and which are within the survey, by him or them 
made, shall be prosecuted by the attorney general and circuit solici- 
tors, of the respective districts, upon proper application being made 
to either of them." 

The meaning of this clause, I think, is explained by the clauses 
that precede it, and to give it a true construction, we must refer to 
them. 

The preamble to the act states, that greedy speculators had. been, 
Aid are still in the practice of toking out extensive grants of land; 
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-without regard to tii^ir hating be^ granted and settled, and without 
designating the boundaries of older grants, included within them ; 
and in this way deceiving and cheating foreigners. By way of re- 
medy, the first clause enacts, that the land ofiice shall be closed for four 
|[^ars from the pasmng of the act ; within which time, no grant to be 
IpJkea out for more than Hve hun<ked ai>re% an4 b^t one grapt to be 
made to but one person* 

The second clause provides, that where any warrants have been 
ijBsued. previous to the paasiog of the. act,, if deputy surveyors sh^ll 
wilfully and knowingly locate them upon older grants, without notic* 
ing the same ; and if the said warrants shall be hereafter earned 
into grants ; or where there are any grants of land actually made 
out, ready to be delivered, or where any plats are returned to the laiid 
office, auf] shall heseaJd^r be carri^ed into grants, which platoi qr grants 
comprehend within U^ir limils any tract of land before granted, with- 
out the same being noted, it shaH be lawful for an^y of tiba proprietois 
oi the land before granted, or any person interested thereia, to bring 
an action against the subsequent grantee ; and it is made the duty of 
the coi;rt, before whiQh. such. ^Ojion is. l;ned, upon verdict being ren- 
dered in fl^vo^r of U^e party complaining, to declare l;he ^s^^^tU 
grant, and €»€rp part thereof ffraudulenif and^toid^ to all intewta and 
purposes ; and the plaintiff is allowed to recover such damages as 
the jury may assess, and treble costs. 

The prea^le to the third clause^ recites in substance,, that siaee 
the passing of the act of 17(^1, establi^ng the m^e of grantiiig va« 
cant lands, divers grants of large tracts o£ land„ have been ohlaiuied, 
which included one or more large surveys which have not been 
elapsed, without designating the same in their plats, whereby foreign- 
ers are imposed on by plats which appeared fair on their face, and 
owners of land included ifithin such grants, are harrassedji. an<i put 
tp great trouble in setting up a^d establishing their titles^ To., pre- 
vent the alarm, litigation, and imposition, which the ^e^ti<?e of t^m^ 
out such large grants^ was (j^lculat^d to prgduce^. the> thii:<i qI^i:^^. 
enacts^ " That th.e sjaid surveys vjT^re made in violajion el tl^e i^jri^l!- 
tions given tp deputy surveyors ia this St«^te ; thftl said gi?wts lw;e 
been obtained contrary to the intention of the, legidajt^nr^^in eajlji^bii^hijag 
the mode of granting vacant lands in this State ; that the^ Governo;!^ 
must have been deceived when he signed the s^a\B ;• and th£^t 0Q,its,]^Dg 
proved, in the manner before enacted, to the satisfaction c^ ^f^^ dia* 
trict court and jury, within whose jurisdiction the land hes, that ^c.l?t 
grants ^ctuajlj contain^ within their limits^ one or nv>^^ gj^jtlegrifyte, 
the property of others under formier sfurveys, wi4u>ut deejgaatiQg 
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the same in Uie plats, and obtainiD^ their conseat (where such con- 
«eot could be obtained,) to run the sajD^, the Court shall declare such 
giants to be void to all intents and purpos^s.^' Then succeeds the 
clause under which the defendant is indicted^ and which is copied 
^jjbove. 

It aaenos to me the direct purpose, and obvious meaning, of tiiis 
act, were to prevent, in future, large grs^ntsof land from being taken 
out, in the manner they bad been obtained before the act was passed ; 
to avoid sucb as had b^en ^auduleoi^ taken out, without designating 
the boipidari^s of oldec graQts^, included within their limits ; bM to 
punish sucjh deputy sij^veyora as had wilfully violated their instruc 
tions, ^f)4 had am.de t^eii; oi&cesf. dubservjepit. to the design&of fraudu. 
lent speculajtors. Xo^ invert th^ stpitemep^,-^the intention: of the act 
was to punish tlio^e who had. perpetirated the frajids^ apd abused the 
law ; to declare void the gi^ntn. that had, be«iii fraudulenjdy obtained 
thereby ; and by sbutting up the land ofilce, to prevenjt,ia fmtuxe, such 
largo grants Cronii being ta|l^pi;i, put. The oSioe. \fa^ closed for four 
yeo^s, except for ^t^tJ^ of five hundred- ^ote& each,^ to aa individual. 
After four years,^ tlie legisla]bui:e did not ^emLto. aj^reheod the pon. 
timi9Ace. oi tb^ m^cbjlef con^plsMXiqd ofl i;f ij; had, it M^ouJid h^^ve 
q^d sigpifi^ant ^Xl4 appropriate; language tqi p):ev«nl a^^d punish fu. 
ture abu^s. It would hav^used sucb la^gua^e as thi|&: That all 
4qpitfy surv^yorst y^ko shall hereafter, (after 1;798, to which time 
^ Iwd Qffi<<e i* cipped agw^t, all laf go giante,) -wiliyiy aed knQw* 
iqgly violate tbe in^t^ction^ of the sui^veyQc general, shall, be 
prosecuted. But the act under consideration, contains no such Ian. 
gi|.i^.^ 11, uses l^gu^e clearly indicating pa^^t misQMe& and abuses, 
<* tljat every 4^iJity sigrveypif who, shall hapcj^ knowingly and. wiljSillj, 
vipMed ^ ^^9tt^ctions pf the sjarveyor geflii^raj, dec., shflll be p^pse- 
c«^ed«" The ^ord^t ** shall have,*' should be. rjeiid, << sball have^ berpto- 
fo^p," The third ^1^^^ ^^ 4® apt. says, << that gi;anta of land bad 
b^pQ^ o\3jxmpit P^ suijveys made by deputy aurveypns, in violation of 
tbgir instructipaj^ ftpip the 8u;:veyor gener.alt" Sp, that it is evi4enjt, 
ih^,i]^,^f}^ mr^yoTB had been. in the. hlM^ of vipj^ting instw?.- 
tipM9>^hj«b,tbpy had rpc^ived fi;om thp 8W\;eypi; gpneral'a offiipe, prpr 
vioug tp th(9, pe^^ixig p£ this act^. for thp. authority of the si^rveypi^ 
g^qprcd tp. giKQ. siich, insiructipps, sep ?• I«f 4&7, act pf assembly, 
V78p. ^y tjip fee bjjl pf 1791, the suryeyp^ genpraj is, al^o^wed dye 
•billu^t^fojr a deptttatipn and ^iistiuctiops^ tp, 9^ depjMity sujnireypr^ To 
m^aljLet sppiQ. pnudsipn in. the apif therefoi^et i^r tfa^pupiflbmeiit of tbpae 
who had been guilty of violating these insftructions, was natui^ ift the le^ 
gislature, when it was making provision for remedying the mischiefs 
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that had grown out of their conduct. It is said, that by giving the act 
this construction, it will be giving it a retrospective operation, and make 
it an ex post facto law, in violation of the constitution. This may be 
so. But penal statutes must be construed strictly in favour of those 
charged *with violations of them. I thmk the meaning I have given 
to this clause, is conformable with its true, as well as its stricU con- 
struction. And the same objection which is made to the construc- 
tion of this clause, may be made to nearly all the other clauses in the 
act. The legislature had no right to declare any grants void, which 
contained land not embraced in former grants. To the extent of 
their location on older grants they were void in fact, but for land 
not embraced in older surveys, they were perfectly good, if they were 
regularly obtained, and had the signature of the Governor. Indeed, they 
have been, in some instances, recognized and established by courts, 
to be valid beyond the limits of older grants included in them. 

In sajdng that the clause, under which the defendant is indicted, 
must have a retrospective operation, I would not impute to the legis- 
lature that enacted it, a wilful violation of the constitution. It was, 
no doubt, enacted without adverting to the provisions of the constitu- 
tion at the time. It was the honest purpose of the legislature to re- 
medy great mischiefs and frauds, and to punish those who had perpe- 
trated them. But no citizen should be deprived of his constitutional 
security and protection from any wish of the court to carry into ef^ 
foct the laudable designs of the legislature. Both legislature and ju- 
diciary must act in subordination to, and under control of, the consti- 
tution. 

I do not pretend to decide, that a deputy surveyor may not be pro* 
ceedod against, by indictment, for mal practice in office. The de- 
fendant is charged now, of an offence defined by statute ; he is char- 
ged in the words of the statute ; and if he is not one of those in- 
tended to be punished by this statute, he must go clear from this in- 
dictment. In a Court of Sessions, no defendant can be found guilty,, 
but of some definite offence, strictly set out in an indictment An in- 
dictment for mal practice in office, is something like an impeachment 
of an officer for misdemeanor in office. The indictment should con- 
lain a specification of the acts that constitute the defendant's guilt. 

The indictment under consideration, is for a statutory offence, and 
professes to proceed under the act that defines the offence. And 
from the construction which I have given it, and from the point of 
view in which I have regarded it, tbo defendant cannot b# f^uniT 
gvdity under it. 
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' The opiuioii of the judge below, must be reversed, and the demur- 
rer to the indictment sustained. 

A. P. BUTLER. 

We concur, 

HENRY W. DESAUSSURE. B. J. EARLE, 

WM. HARPER, JJVO. B. O'NEALL, 

Absent, Gantt and Johnson. 

I dissent, because I think the presiding judge construed the act cor- 
rectly. 

J. S. RICHARDSON^ 
Petigku, for the State. 

S. Cohen and Mazyck, for Defendant. 



Thomas Dawson ads. The State. 

Tried before his Honor Judge Evans, Coosawhatchie, Spring, 
Term, 1835. 

This was an indictment, for obstructing a commissioner of the 
roads, under the 16th section of the Act of 1825, modified by the 
23d section of the Act of 1826 — {vide Acts of 1826, p. 35; and Acts 
of 1826, pp. 30, 31.) The commissioner, Mr. Buckner, had set the 
hands to sawing out pine- boards, for the bridges on the road passing 
through defendant's land; and defendant forbade their doing it, and 
drove them off. The trees they were using were one hundred and 
fifty yards from the road, and between them and the road there was 
a plenty of dak-timber. The defendant was willing that the oak- 
timber should be used; but the commissioner objected to the oak, as that 
kind of timber would warp when exposed to the sun, and was un- 
suitable. The defendant admitted that the oak timber was not so suit- 
able, but said he wanted the pine-timber for himself. 

I charged the jurv, that under the Act of 1825, the conunissioner 
liad a right to use any timber at, or adjacent to, the road, for the pur- 
pose of repairing it. The Act of 1826, so far as it applied to this 
case, restricted this power, as to rail-timber only, when other, and ad- 
equate timber could be had, at, or near the same place. And the 
questions were submitted to them to decide: — 1st. Was the timber at- 
tempted to be used rail-timber? 2d. Could other, and adequate, tin- 
ber be bad, at, or near the same place? They found the defendant 
guilty. 

JOSIAH J. EVANS, Presiding Judge. 

From this verdict the defendant appeals, and moves that the same • 
nay be set aside, and a new trial awarded; on the folio wing grounds: 

1. That the conmiissioner was not authorised, under the facts statedi 
to use the timber which the defendant forbade him to use, and the 
defendant was justifiable in opposing his using it; and that bis Honofi 

the Bfosiding Judge, ought so to hitv« charged tbo jury. 
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\ 2. That the facts in evidence did not make out the offence charged^ 
in the indictment; and the vcrdiet was, therefore, against law and 
evidence 

• DAWSON dc DAVANT, Defendant's AUomeys. 

Mr. Justice Evans delivered the opinion of the Court. 

By the Act of 1789, which is copied in the Act of 1825, the com^ 
missioners of roads have *^ full power to cut down, and make use of 
pjiy timber, wood, earth, or stone, in or near any highway, &c. for 
the purpose of repairing the same, as to them shall seem necessary." 
The only restriction on this power, is contained in the act of 1826,. 
which prohibits the use of rail-timber, where other and adequate tim- 
ber can be had, at, or near the same place. For obstructing and op-- 
posing a commissioner of roads in the exercise of the powers granted 
him by this act, the defendant was indicted, and on the trial, convicted.. 
On the hearing of the case in this court, it was contended that the 
act under which the commissioner acted, was unconstitutional and 
void. If this be so, then thb defendant was justifiable. If net, he 
was properly convicted, and the motion must be refused. The gene* 
ral power of the legislature, to appropriate private property for any 
and every public use, against the will of the owner, and without com* 
petisatioD, is not invoked in tibracase; every thing whidi is said in 
this o|)inion must, therefore, be considered as a|>plying exdtsfitively t^ 
the case before the court. I'he defence of the deftlndiitit lis founded 
oa the assumption, that the commissioner had no right to use his tim* 
ber to repair the bridges on the road, without maiang him eempaisa* 
tlou. 

Until the question wti8 grtively mSide in this case, I had mppboed k 
was the well settled law of this State, that thb legislattii^ bad the 
flower to order roads to be opened, and to use i^o much timber, earth, 
or rock) as tvas decesdary to keep the road in rep&k; and to do this 
Contrary to th6 Hv^ll of the owner, and withotit ibbking ^vidim eom* 
pensatidti. This qaestioii Was first discussed in ihe casie 6f liin^feietf 
vs. the commissioners of streets, but the court Was dually divided, 
and the plaintiff failed in his application for a prohibition. 2 Bay, 38. 
But nd the case of Ford vs. Whilaker, ifivolving directly the question, 
whether the commissioner, Whitaker, had the power to open a road 
through Ford's tract, the pbint was conceded by Ik^ boitosd, hnd 
treated as a settled question by the court. 

la the case of Baves vs. Terry, which was an action against a 
comniiBiionto for cuttiiig down the plaintiff 's tie^ th^defendc&t jus* 
tified the act, fgr tbe purpose of r^pA^rliH; tbe mA^ ISk d^teCQi w«t 
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^ustuined, although the trees were within the enclosed grounds of the 
plaintiff. The general right of the commissioner to use timber, was 
not questioned by the counsel, or any member of the court. 4 IVf 'C. 425. 
The judge who delivered the opinion of the court says, <Hhat since Lind- 
say's case, the constitutional right to exercise this power purely for 
public purposes, has not, as far as 1 caa learn, ever been seriously 
doubted." 2 Bay, 38. In all these case$» the authorities referred to 
are Singleton's case, and Withers' case, neither of which are reported. 
. But in the case of Singleton vs. The Commissioners of Roads, the 
court say the question had been settled oix a former occasion, refeK 
ring to these cases as authority. 2 Nott dc M'Cord, 526. 'the ease 
of Dunn vs. The City Council, was a case where compensation was 
directed, and is not therefore analogous to this. 1 Nott 6& M'Cord, 387. 
In case of Starke vs. M'Gowen, the power m the legislature was ex- 
pressly recoguiaed; and in the case of Patrick and Manigault vs. 
The Commissioners of Cross Roads, the question was directly made 
and decided. 4 At 'Cord, 549. Bat it has been argued, that all these 
cases, * as well as the annual legislation for laying out roads, are a 
violation of the constitution, and therefore of no authority. 

Is there any force in this argument? Has the legislature for the last 
forty-five years been annually passing laws in violation of the consti. 
tution, and has the judiciary been participe^ criminis in this violation, 
by carrying these laws into effect ! 

In the investigation of this subject, I do not propose to inquire 
whether the defendant, or any other person, may not have a just claini 
for compensation, who has contributed, in this way, beyond his equal 
portion of the public burthen. All I mean to say is, that he has no 
constitutional right to demand compensation, as a condition precedent 
to the use of his property. The propriety of compensation, where 
the injury has been great, seems to have been recognized by the le- 
gislature in the. case of Mr. Alston, who was paid for his land appro- 
priated to the public use, by running a road through his rice planta- 
tion on Waccainavv. 

That part of the constitution which it is supposed restrains the 
exercise of the power h^re contended for, is the 2d section of the 9th 
article, which is in these words : « No freeman of this State shall be 
taken, or imprisoned, or deprived of his freehold, liberty, or privi- 
leges, or outlawed, or exiled, or in any manner destroyed, or depri" 
ved of his life, liberty, or property, but by the judgment of.his peers, 
or the law of the Zafwi." These latter words, "law of the land," if 
iM contended, are a restraint on the exercise of the power as claimed 
and exercised by the legislature. I would remark here, that a road is 

14 
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but an easementf or, as it is sometimes called, a servitude. The own* 
er is not deprived of his right of soil ; if the road be discontinued, the 
owner may then appropnate it to his exclusive use. It might be suf- 
ficient for the purposes of this cai^e, to say, that this questi<m has 
been decided in all the cases above referred to, and especially in the 
case of Patrick and Mauigault vs. The Commissioners of Cross 
Roads, where the question was mdde and discussed by the learned 
judge who delivered the opiniqn of the court. 4th M'Cord, 441. 
Independently, however, of authority, it seems to me the proposition 
can be sustained, by well settled and recognized principles. The 
words *< law of the land," the franr«er8 of our constitution borrowed 
from magna charta ; their meaning and import have been frequent- 
ly discussed, but commentators are not agreed in the true construc- 
tion. What others more competent have failed to efiect, 1 shall not 
attempt. 

That this clause of the constitution, as well as magna charta, . 
intended to guard the lifii» liberty, and property of the citizen, 
against the exercise of any new or arlntrary power, I can entertain 
no doubt ; and so far all the commentators are agreed. If this were 
a new power claimed by the legislature, and now for the first time 
attempted to be exercised, it might .be a grave question, whether the 
right of emment domain would authorize the appropriation of private 
property for any public use, unless the act making the appropriation 
contained a provision for compensation. Such seems to have been the 
opinionof Chancellor Kent. 2 Kent's Com. 275. But this is not 
the fact. This power has been recognized and exercised, firom the 
first settlement of the country. The first act upon this subject was 
passed, as appears from the index prefixed to Judge Grimke's CoU 
lection of Public Laws in 1682 ; and from that time to this, scarcely 
a year has passed, without the passage of some law for laying out 
public roads. «, As early as 1721, an act was passed, giving to the 
commissioners of the roads, the power to use the adjacent lumber for 
the repairs and construction of bridges. During all this time, not one 
word is to be found in any act, on the subject of compensation, ex- 
cept in the act of 1723, which d rects the commissioners to pay for 
certain description of timber used in the construction of framed 
bridges, such reasonable price as they may think fit. The same rules 
of construction are to govern in the interpretation of the constitu. 
tion, as in other instruments. It is to have effect according to the 
meaning and intention of its framers ; what then did the Convention, 
which adopted the constitution, mean by the words, " law of the land." 
Id the case of Patrick and Manigault vs. Commissioners of Cross 
Roads, 4th M'Cord, 544, the court saysf^ tha( « What has long 
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existed, is under any of the definitionfl of these words, the law of the 
laiid.'' It can scarcelj be supposed they were intended as a prohibi- 
tion of a power exercised by the legislature, from the first settlement 
of the State, and under every change of its goYemment, whether pro* 
prietaiy, regal, or repubfiean, and- which was exercised at the first 
session of the legislature under the constitution, and I belieye I may 
say at every session once. This coteoaporaneous exposition, the 
continued exercise of the power by the legislature for a period of 150 
years, and the various cases which have been decided by the courts^ 
OD^jht, I think, to have put this question to rest. Independent, how- 
ever, of these, there is still another view, which co me seems equally 
conclusive. It is to be remembered, that all the grants of lands in 
this state, are derived from the lords proprietors, the crown, or the 
State. Without the right of ingress and egress, real estate would be 
e( little value. Roads are essential to its enjoyment. When,- there- 
fbre, land was granted, it was with the tacit condition, that the 
-grantee should have a way through the surrounding land ; and as a 
corollary to this proposition, other grantees should have a similar 
right over his land. B. 1, Tit. 8. There are two things, B&ya 
Domat, destined for the common usq of all mankind : the first, by na- 
ture, as seas, rivers, and the like ; and the second, by civil polity, as 
roads, and streets in a town. The existence of roads are essential to 
die well being of society, and the right to make them, has been exer- 
cised by the government of every civilized country. 

I think, therefore, it may be considered, that the power here con- 
tended for, is a tacit condition a( every grant made in this State. 
Upon this ground the question is placed, in some of the cases which 
have been decided. In Eaves vs. Terry, the decision was put on this 
ground. '* All the cases," says the judge, *< proceed on the ground that 
Uiere is a tacit reservation in every grant of a freehold of so much 
as may be necessary for the ordinary purposes of making roads and 
highways ; and as a part of the eminent domain, the legislature has 
a right to set it apart for that use, when the public convenience re- 
quires it.'' But it has been said, although this power may be exercised 
by the legislature, yet it is not transferable to the commissioners of 
the roads, or any other person* In the very nature of things, this 
power, so far as it is involved in this case, cannot be exercised other, 
wise than by the intervention of agents. The legislature prescribes 
the rules, but its execution must be intrusted to others. The law 
makes it the duty of the commissioner to keep the road in repair ; 
and to enable Urn to perform this duty, vests him with the power of 
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using any forest timber, at or near the highway, or bridge, to be re- 
paired. 

The other questions were facts to be decided by a jury, and their 
decision is conclusive. 



The motion is refused. 



We concur, 



JOSIAH J. EVANS. 



DAVID JOHNSON, JNO. B. O'NEALL, 

WM. HARPER, A. P. BUTLER, 

B. J. EARLE, WCHARD QANTT, 

FUed 20th May, 1836. 

Opinion of Chancellors Desaussube and Johnston* 

Chsocellor Johnston. I very much doubt whether an authority, 
especially a general authority, can be delegated to take private pro- 
perty for general use, unless the law authoriziog the taking has pro- 
vided for compensating the owner; and whether m such case, it is a 
criminal offence for a citizen to prevent his property from being taken 
from him. It ia a subject of much difficulty; and very nearly con- 
cerns the liberty of the citizen; and it is a very narrow view of it, 
to confine ourselves to the present case, or the species of property ta- 
ken m the present instance, or even to the present generation. A law 
may as well be passed to take cultivated trees as native timber, or to 
take the land itself, or the crop growing on it, or the houses erected 
on the land, as to take either; and if thej^e can be taken without com-' 
pensation, and it is made a crime to stand on the defensive, where is 
the liberty of the ci^zen? 

Whenever a safe practical rule shall be suggested, which, while it 
shall guard private rights on the one hand, and shall prevent the 
functions of government from being vexatiously embarrassed on the 
other, I shidl be prepared cordially to adopt it. At present, I am not 
prepared to give a definitive opinion upon the subject. 

But, apart from this consideration, I think tlie verdict was unwar^ 
ranted. The question, to be sure, was fairly submitted to the jury, 
whether timber adequate to the repairing of the bridges could have 
been obtained near the spot, without resorting to that, which the de- 
fendant forbade the commissioner to take; but I think the proof was 
clear— ^beyond doubt— <-that there was an abundant supply of such 
timber. - ^^., 

The commissioner would not put up wMi that which was adequate, 
which was all he had a right to, but was determined to have the very 
choicest of al] that could be fouiid. It would have taken a little more 
work to put down the oak, so as to prevent its warping, than the pine, 
which would not warp so readily. But, upon the same principle, he 
Wght have claimed the most precious timber known, it it had hap^ 
pened to grow within reach of^ his hands. 

The utmost authority the commissioner could lawfully claim, was 
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to take adequate timber. The defendant did 710^ obstruct him in the 
performance of this, his only lawful authority ; but lefl him at 
liberty to take such timber, and even pointed it out to him; and it was 
enough to get this without compensation. 

1 am for setting the verdict aside, as grossly against evidence. 

J. JOHNSTON. 
I concur, 

HENRY W. DESAUSSURE. 



y 



The opinion of Mr. Justice Ricbaudsoit. ; i* 

The primary question presented by this case, is allied to the one sfo 
oflen mooted, to wit : Whether the commissionera of public roads 
liave the constitutional authority to take private lands for public roads. 
But the immediate question is : Have they the right to select timber 
trees for the repairs of the roads, without compensation to the owii. 
ers. By the general road act of 1788, (P. L. 445,) the commission, 
ers are authorized to lay out, and make roads ; and in order to keep 
them in repair, may take the trees in or near the roads. But by the 
act of 1817, the power of making roads is taken from the commis- 
sioners ; leaving them, only the authority to repair, as it stood, under 
the act of 1789, and to take trees in or near the roads, for that pur- 
pose. Before the repealing act of 1817, the right of the commis. 
sioners to make public roads, is supposed, in some recent cases, to 
have been judicially established by the decision of the 'Constitutional 
Court, in the case of Lindsay and others vs. the Commissioners of 
East Bay street, (2d Bay, 38.) And we find such doctrine recently 
recognized in the case of Manigault and others vs. Commissioners of 
Cross Roads, (4 McCord, 541.) But it cannot '"escape observation, 
diat in both those cases, the commissioners acted as the mere execu. 
tive agents of the legislature, under acts passed for the purpose of 
opening par^icttZar named streets. 

It is one thing, and may be constitutional for the legislature to have 
opened specific roads — (which is what was accustomed to be done in 
our earliest civil history) — but quite a different question arises, when 
the legislature attempts to delegate to any tribunal whatever, a gene, 
ral power to open roads at jdiscretion, and to keep them in repair, by 
taking trees as oflen as deemed necessary, without compensation. 
It is this transfer of power, which now makes the proper question be- 
fore the court ; and the incident of taking remote trees, is complained 
of. And here, let me remark, that it will be found upon investigation, 
that such a transmission of the legislative power, commenced no 
3ooner than aboutth'e year 1721 ; and that the general power to take 
trees to repair roads, began with the act of 1788. Before 1788, the 
power was confined to bridges ; and was even then very qualified in 
extent ; so that the truth is, that neither the one, nor the other, has 
been sanctioned by an antiquity coeval with our civil history, as has 
been often supposed, in argument, at different times. 
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Such is the view, under which, it appears to me, that the questioiiilt 
now made, are still open* And I euter upon the discussion with ar- 
^ments that occurred to me, dimly, at the time of hearing the case ; 
but which, I then thought, worthy of public consideration ; and 
which, after some investigation of the general doctrine, and the eza- 
mination of all our reported cases, have left a strong convictioq, that 
the case^of Lindsay, while, in itself, it decided no doctrine whatever^ 
yet left a false gloss, which has unduly beset other successive cases ; 
and may lead to errors which ought to be arrested. 

The power of using private property for public purposes, called 
the eminent domain, is permitted, only, for the public safety and gene- 
ral convenience. Such a high prerogative, which arises from the 
necessities of government, belongs only to that tribunal which exer- 
cises, practically, the sovereign power of the whole civil society, and 
ahould be restricted to it alone, and never confided to other hands^ 
I need scarcely remark, that it is the greatest power, coupled with 
the highest trust, and delegated to the immediate representatives of 
the people, in the confidence that they will not abuse their eminent 
domain ; and therefore, it may not be delegated to any inferior tribu* 
nal. I will not quote a mere maxim, upon such a subject. The nu 
tionale strikes every understanding, and holds correspondence with thft 
best interests of us all. To confide in a given trustee, is not confi* 
ding in all his agents. But such a distinction could not find a plact 
in Lindsay's case, or Manigault's. 

The acts of the legislature, before the court, in those cases, weC9 
specific. The one, to join East Bay street to South Bay. The other* 
to connect America street with Judith street. In both, the conunis- 
sioners of streets were ministerial agents, each for a named instance 
only ; and were not endowed with general power to lay out roads* 
at discretion. A 'id, accordingly, those cases can decide no more* 
than that the legislamre itself, may, by a specific adf appropriate the 
lands of an individual citizen, for a public road, without compensa- 
tion. 

In such cases, the legislature itself, exercises the eminent domain* 
and transfers the use of the freehold to the public ; no other tribunal 
is put in the place of the legislature, and the commissioners are exe- 
cutive surveyors only. Take, for example, the great historical in- 
stances. 

When the Isle of Man was annexed to Oreat Britain : when the 
territory of seven of the Xord's-Proprietors of the Carolinas wai 
transferred to the crown. These were done by acts of parliament 
Under our own governments, — when Indian lands are annexed to the 
States, or to the federal territory, it is done by the legislatures. 

A famiUar example may be founds whenever we erect a court 
house in a new district. In all such instances, it is the legislature* 
itself, that divests private property for public purposes, whatever agents 
may be employed to see the actual transfer made. 

But, let us look further, into pur own adjudged cases. In th« 
case of M'Oowen vs. Starke* (1 Nott «nd McCordi 887*) th« Ml t^ 
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1811» specifically erects a named public ferry, and of course, the 
question of delegating the eminent domain could not arise. 

In the case of Ford vs. Wfaitaker, (I Nott and McCord, p. 5,) the 
plaintiflTs counsel concedes the doctrine, as if settled by Lindsay's 
case ; and other cases ; whereas, in Lindsay's case, the judges were 
equally divided. In Ford^s case, the true point, might have been 
mode ; but was not submitted to the court. We are referred in this 
^ase, also, to Withers' and Smgletdn's cases, for the decision. Wi- 
thers' case is not reported ; but, as far as I can recollect, the case ia 
necessarily Voided, no more, than that the commissioDerB may open 
and repair an old road ; and in Singleton's case, (see 2 Nott and M c- 
<7ord, 526,) the only points decided, are, that the word ^ public," in 
old acts, is synonymous with *^ roads ;" and that the commissioners 
have no power to lay out roadet for individuals. And a hope is ex. 
pressed, that the uncertain case of Withers will be found to respect 
4he constitution and magna charta. 

Where, then, I ask, has it even been decided, that the commission- 
•rs of roads, ever held the eminent domain, and could appropriate 
private lands, without coippensation ; unless I am mistaken in the 
unreported case of Withers ? And 1 repeat, that of all the cases, so 
far reported, that of Ford vs. Whitaker, is the only one in which 
Iwth the general doctrine and the true distinction, could have arisen ; 
and in it, the former was conceded as a settled point ; the latter never 
was adverted to. 

Conceding, then, the general doctrine, that the legislature may ex- 
ercise the eminent domain as a constituiionar power ; yet the coun. 
se), throughout all the cases, have, in no one instance, taken the true 
distinction between the legislsture, exercising their lofly Trust, iu a 
specific instance ; and delegating their sovereign power to Secondary 
hands. And, assuredly, we are not to shun the exact question, which 
Dawson's case fairly presents. The vast privilege of the eminent 
domain is, in my judgment, the last power that can be transferred. 
The legislature may just as weD delegate their general power of 
passing and repealing laws. ' 

There is, however, one other dectsion^ bearing upon the true quesm 
tion before us, which must be noti<Sed. I mean the case of £avefi vs» 
Terry. (4 Nott and M'Cord p. 125.) 

In this case, we find, as usual» Lindsay's case, M'Go wen's. Single- 
ton's, and Withers's cases, adduced to shew the doctrine settled ; and^ 
of course, the same Incondusiveness, in the proofs of the Predicate 
of the argument, ia apparent. In terms, we meet with an instaijce« 
in this case, of the eminent domain, being judicially allowed to the 
commissioners of roads, in the license to take adjoining timber trees 
to repair the roads. But, over and atjove the mistake in asHuming 
that former adjudications, had established the doctrine jt\ favor ot the 
eommissioners of the roads, it is clear, that the distinction between 
the legislature exercising their trust, and the transmission of it t6 in. 
ferior hands, was not insisted on in the argument, nor adverted to in 
die Decision. 

And whenever abjudications «» dearly referaUe to m oversight^ 
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omission, or coocession of the main question, they decide the parti- 
cular case only ; but do not make doctrine for subsequeiit cases ; to 
which, neither the same oversight, omission, nor concession, belonga. 

After an examination, thereiore, of all the adjudged cases, I can, 
in no way, admit it to have been settled by any case, that the commis- 
sioners of roads ever had the constitutional authority to appro- 
priate private lands for roads, or to take trees, without compensation. 
While, at the same time, I do admit, that the legislature may have 
such a power^ holding, as they do the practical sovereignty, in this 
respect, from time coeval with our civil history. That thus much 
has been fully adjudged, cannot be denied. But, I equally hold it, 
and must maintain^ that it is one of those eminent powers, coupled 
with a^trust, and confidence that cannot be constitutionally delegated 
to any other hands ; although executive Agents may be appointed to 
enforce practically the eminent domain of Government, under a spe- 
cial act, which enacts the particular Instance ; or orders the specific 
streets or roads to be marked out, by ministerial agents. For my- 
self, then, I do not feel that the court is fettered, in the case now be- 
fore us, by any tormer decisions, when fairly understood ; while it is 
plain, that the current of opinions have set one way, ever since Lind- 
aay's case in 1 795. But that is not enough, if the true constitutional 
doctrine should be found leading to a different conclusion. 

The authority to use private property for public purposes, without 
compensation, if permitted at all, can be exercised even by the sove- 
reign power of government, only in those cases where the common 
safety or convenience demands the sacrifice of individual interest for 
a great general public good. 

is there any such authority in any branch of government? is now 
the Question ; and if the negative can be shewn, I trust we shall pon- 
der long, before we proceed a step farther, than the decision in lif ani*. 
gault's case ; and say, that the legislature not only have the authority^ 
but may delegate a part of it to the commissioners of the roads* 

Sir Wm. Blackstone, the most authoritative commentator upon the 
principles of English constitutional law, gives us the doctrine in these 
words : " So great is the regard of the law for private property, that 
it will not authorize the least violation of it ; no, not even for the ge- 
neral good of the whole community." " If a new road were to be 
made through the grounds of a private person," <Sz;c. d^c. << the law 
permits no man, or any set of men> to do this, without the consent of 
the owner of the land," &c. &c. *< In this, and similar cases, the 
legislature alone can, and indeed frequently does interpose, and com- 
pel the individual to acquiesce." " But how ?" " Not by stripping 
the subject of his property, in an arbitrary manner." " But by giving 
him full indemnification and equivalent, for the injury sustained." (1 
Black, p. 139.) If we look into the English highway acts, we find 
the principle of full compensation held sacred. (See 13 Geo. 3, 
ch. 78.) 

This is the English rule ; and I may add, that in their praetieal 
political economy, that nation adheres to the same rule, in a constant 
regard for vested rights^ however originally obtained. We had lately, 
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A striking instance in their West India act of abolition — ^wbile th» 
ministry yielded to the great national cry for the act, they still required 
compensation as the condition ; and the constitutional law of th« 
land was held inviolable. 

But, let us turn to the great American commentators, upon the sub- 
ject of the eminent domain. They are, Rawle, Kent and Story. And 
with one accord^ they put the same' constructiou upon the venerable 
jurists of Europe, that Judge WatiiBS did in the case of Lindsay. 

Chancellor Kent sums up the doctrine upon the subject, sind con- 
ckides as fbllows-^^^A provision for compensation is a necessary at- 
tendant on the doe and constitutional exercise of the power of the 
lawgiver to deprive an individual of his property, without his ccm- 
sent." ^ And this principle in American jurisprudence, is founded in 
natural equity; ami is laid down hyjwrisU^ as an acknowledged prin^ 
dfple of universal law.'^ 3d Kent's Cora. 275. Chancellor Kent 
having stated the universalprinciple, as laid down by Grotius de Jure, 
B. and P. b. 3. c. 19, s. 7. c. 2. s. 7. Puff, de Jure Nat. et Genl. 
k 8. c. 5. 13 and 7. Bynk. 2. J. Pub. b. 2. c. 15. Vattel, b. li 
ch. 20, p. 244. And which, by the by, are the very authorities, quo* 
ted by the counsel,- against Lindsay's motion;^ and which. Judge Wa- 
ties then said, (as is now fully argued by Kent,) well supported Lind* 
say's motion for a prohibition, goes on and adds — ^^ It would be a vio. 
lation of contract, and repugnant to the constitution of the United 
States, to interfere with private property, except under the limitations, 
which have be^n mentioned." 2 Kent, 276. 

Judge Story, commenting upon the 5th article (amendments) of die 
United Siates' constitution, that private property shall not be takea 
for public use,' widK^ut just compensation, says-— *< This is an affirm- 
ance of a gi«at doctrine,* establiished by the common law, for the pro. 
tection of private prq>erty*' It is founded in natural equity; and is 
laid down by jurists, as a principle of universal law." 8d Story's 
Com. p. Ml^ And he adds to the other great writeni, Wilson, 3d 
Tol. 308; BJoi Tucker, (Appendix,) 305-306 — ^and the cases, spe- 
ciaUy adjudged, on the subject. 3 Dallas, 194, 235. I Peters' Cond*- 
R. 99, 111. 1 Black. 138-9 and 140. 2 Dall. ^4. 

Counsellor Rawle, (p. 128,) commentinff upon the •'>tb article of the 
amendments to the constitution of the Unitea Statesv says — ^^ It follows 
fjoro all the antecedent precautions," (the preeautions of the 5th article,^ 
** that no one can be deprived oi life, liberty, or property, without due 
proeoss ot law; and the repetition is only valuable, as it exhibits the sum- 
inary of the whole; and the anxiety, that it should never be forgotten." 
Proceeding to the last clause of the same article, he says— << In some 
isoantries," ^ec. dec. ^ the sovereign makes use of it, (private pro- 
perty,) without ceremony. In others, it cannot be taken from the 
individuai, on any terms, without his own consent. A middle line is 
ihe^prof^ 6(mr$e^^ dec. dse. '* The people, by declaring that < pri<^ 
vate prdperty shall not be taken for public use, without just compen* 
•ation,' have agreed, that, in such cases, and on such terms, it may be 
taken." So much for the American Commentators. They are ju<^ 
rists worthy our profound attention. 

Here, let me take occ^ision to meet a difficulty, which, even, at this 

15 
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day, we find raised, in judicial opinions too, upon the terms, of ottf' 
State constitution, (9th article, sec. 2,) &c. ** by the law of the land,"' 
(which is a literal translation of the 'per legem %errai^ of magna 
charta.) The doubt seems to be, (see Manigault*s case,) whether 
those terms may not still mean an act of the legislature; and not tha 
due process of the common law «• of Lord Coke and Dr. Sullivan,'* 
But, when we find the same espesition adopted, without exception, 
by all succeeding commeatators, American and English, Cave's Eng^ 
Lib. p. 19— Tucker's app. 804-5— Kent,. 3^ vol. p- 10— Story, and 
Rawle. And, when to these authorities, we add the practical &ct, that 
in the 5th and 6th articles of amendments of the United States' consti- 
tution, we have adopted the very expositions, exceptions, and under- 
standings, laid down by Coke and Sullivan, and embodied them m plain 
modem English words — who, I ask, can reasonably continue to doubt, 
that the •* legem terr<B^^ of magna charta — ^«* the law of the land" of 
our own State constitution; and << the due process of law" of the 
United States' constitution, are precise synonymes; with their true 
sense and proper undertsanding, cautiously set forth in the federal 
<;onstitution. ^ 

Upon this, perfect amity between our constitutions, and the source 
of both, as expounded by the best commentators, permit me to offer 
one authority; which, I thmk, must settle the meaning of ^ lex terrmJ*^ 
<^ The right of personal security, (says Chancellor Kent, 2 vol. p. 9,) 
is guaranteed by provisions, which have been transcribed into the 
constitutions, from magna charta, and other fundamental acts of the 
British Parliament," d^c. He then details the provisions of ihe 5th 
i^nd 6th articles for personal security. And proceeds — *^ The consti- 
tution of the United States, and. the constitutiotis of almost every 
State, contain the same declarations, in substance," dsc. and they 
must be regarded, as fundamental doctrines in every State, &;c. &c. 
<« It may be received," (he continues,) as a self-evident proposition, 
universally understood," dec. *' that no person can be taken," dec. 
<< or disseised of his freehold, or liberties, or estate," &c. <' or de- 
prived of life, liberty, or property, unless by the law of the land, or 
the judgment of his peers." << The words, by the law of the land^ 
&c. are understood to mean, due process of lawy that is, by indict- 
ment, or presentment of £rood and lawful men." 2 Inst. 50. The 
words, *• per legem terr<B" ** by the law of the land," and " due pro- 
cess of law," have, then, one fixed meaning, well expounded, recog- 
nized, and adopted throughout the United States. 

In what book, then, of good authority, it can be found, written, 
that even the legislature t^an disseise the freeholder, without adequate 
compensation, I know not, except, in some of our own recent decis- 
ions. These, I grant, are to be respected as far, as they go. But 
decided cases serve for the illustration of principles; and are binding, 
in after-cases, precisely similar, a&d no other. In no instance, what, 
ever, does the law -maxim, <* when the feason ceas^ the law ceases,'* 
apply, with greater force, than, in the application of adjudged cases* 
Concessions, oversights, or acquiesences, depend upon the partic'S to 
a suit. These mey lead to a peculiar adjudication; and form prece- 
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<lents for similar cases only. Were it otherwise, a litigant, by omit- 
ting a point, or acquiescing in an inference, in some trifling case, 
might change, or modify a principle of law, or purpose, to suit a case 
of greater interest, to himself. 

Take, for example, a case like the one before us. One commis- 
*«ioner sues the rest, for taking bis trees. The plaintifi* denies the le- 
gislative power of taking private property, without compensation. 
But he acquiesces in the inference that if the legislature have the 
power, they had the right to tranff>r it to the commissioners of roads. 
(This is Eaves* case.) Aflerwards, a stranger sues the former plain« 
tiff and his brethren, for a similar trespass. The facts are exactly 
the same. But can there be a doubt, that in this second action, the 
plaintiff may make a new question, by denying the inference, before 
acquiesced in ; and contending, that although the legislature hold the 
supposed power, yet, that like other trustees, they cannot transmit 
their high trust to the commissioners of the roads ? This is the plain 
distinction between Eaves' case and Dawson^s. In Eaves' case, 
the inference was, << in posse," only ; but here, it is <<in esse.^' 

And shall we, when we can, thus arrest the evil, which sits upon 
the country, Hke an Incubus? Shall we extend the former ease, in 
order to make it cover the present ? I answer, emphatically. No 1 
We should rather incline to limit the momentum of such cases, to its 
minimum ; not raise it to the maximum. 

At all events, I must take the cases as I find them ; and understand 
them in the sense of their true and necessary decision only. And, 
as the principles are unerring, I will not despair of their success, 
finally. 

The legislature not unfrequently repeal uYiconstitutional acts, as 
inexpedient, when judges cease to offer any opposition. And thus, the 
ecmstitution eventually prevails from the very inconveniencb attend- 
ant upon a departure from its principles. 

Upon the very point before us, after the opposition in Lindsay's, Wi- 
thers% Singleton's, and M'Gowen's cases, had ceased, the legislature 
thought proper to act ; and most wisely took away the very uncon- 
stitutional power of the commissioners of roads, in the main article 
complained of. 

It was, but the other day, that the constitutional rights, and duties 
of the circuit judges, to meet and decide points of law, were suspend- 
ed, by an act of the legislature, erecting a separate Court of Appeals. 
Yet, here, we are again ; and the constitution once more respected, in 
the allowauce of our duties in this court. And, for myself, I cannot 
but trust, whatever may the personal inconvenience, that this legis. 
lative acknowledgment of the true constitutional system, will be found 
salutary ; when it shall have been better digested, and a little impro- 
Ted in its details. 

With such experience before us, I do not despair of the time, when 
Lindsay's ease shall be allowed to have exhibited nothing but learned 
arguments ; and when all the other cases, which have followed in 
its course, will be found to have vested no abiding eminent domain, 
in any tribunal ; at least, out of the legislature. 

It is not difficult to discover reasons for the successful impression 
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left by ^ Lindsay *6 oase. It was the first instance of opposition to the 
opening of roads in South Carolina ; and it was most unfortunate in 
its characteristies. East Bay was to be exiended through open 
marsh lands, where the tide flowed every twelve hours ; and the new 
jstreet was obviously destined to add value to the adjoming lots ; ac 
cordiDgly, people took part against the motion, as unjustt and wanting 
ordinary comity among citizens of the same town« 

The city, too, employed the Telamonian Ajax of the day ; and he 
held hts broad shield over the city claims for extension ; and put his 
strong ' hand over the pages of Bynkershock and Vattel : and only 
lifted up a finger, where the eminent domain was laid down broadly, 
and without qualification { but managed to keep the whole palm upon 
ithose pagesy firom which every commentator upon our constitutions^ 
fvithout one exception, have drawn the conclusion, that private pro- 
perty cannot be taken for public uses, unless upon full con^nsation 
to the owner. 

Let me here add, that in the very case, (Manigault's,) in which it 
is, at last, plainly decddedi that the legislature may order a street to be 
laid out, without compensation, the court say, *' It is true, dz;c. that 
the elementary articles, as well as the people, in the constitution df 
the United States, have said that private property ought not to be taken 
for public purposes, unless compensation be made. And so say we all, 
and so have said the legislature on many occasions ; and no doubt 
will so act, whenever a proper occasion is presented." Now, 1 ask, 
when the constitution, and the people, and all of us, bay so, which 
constitutes an argument, full to overflowing ? Wherefore is it, that we 
act, not up to such well known doctrine, coUBlitutional provisions, and 
common sentiments ? 

As I take it, it was in this very spirit of accommodating principles, 
to the feeUngs of the particular occasion, that Lindsay's case, which 
decided nothing, has yet grown up to a loundation-decision ; and is 
brought up in a circle of similar cases, to prove the main doctrine ; 
which we must first take for granted, before we can say that the case 
has decided the point in controversy. And thus, ^ toties quoties,'* 
the case and the hypothesis, very conveniently prove each odier. 

At the original argument, in 1795, the judicious perception of 
Judge Waties, looked through the mists gathered around the East 
Bay case, — read Vattel, Bynkershock, and the rest, as Bawle, Kent, 
and Story, have since read them ; and presented an argument, learned, 
without ostentation, firm, without offence, and, in my judgment, strong 
enough to carry conviction home to any mind, not biased by the par* 
ticular occasion. As his opinion stands first in order of time, so is 
it, in my judgment, first, in lucid exposition, of our then new consti« 
tutiou. 

Before leaving this branch of the case, I must be allowed to notice 
one argument so often drawn from the history of our civil goyem- 
ment. This argument assumes, that commissicmers of roads, hai), 
from the earliest times, power to layout roads, without compensation, 
ami to repair them, by taking trees near at hand. Whereas^ the fact 
is, that the legislature specifically ordered all public roads up to th« 
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year 1721. P. L. 111. In that year, the first general road act was 
passed ; and the commissioners were authorized to lay out roads at 
4he equal expense «f all the male inhabitants of their respective divi- 
mons ; and so say the court, expressly, in the case of Shoolbread vs. 
the Corporation. 2 Bay, 63. 

It is true, it so happened, that no man ever required compensation 
Jsefore Lindsay^'s case, in 1795. 

By the act of 1723, (P. L. 121,) it is enacted, that ^ture bridges, 
not roads, may be built and repaired, by taking trees, « if the most 
convenient, adjoinining trees." And it was, not until 1788, that, for 
the £rst time, the eminent domain of taking land for roads, without 
compensation, and repairing them with trees, '< in or near" the roads, 
was given to the commissioners of roads, (P. L. 444.) We are 
not, then, to confound the principle of law, that compensation might 
iie required, with the practice of requiring none. In the ^ olden 
time," nobody asked for compensation, because every one was glad 
to have a road run through his particular lands. Accommodation, 
in practice, is one thing ; and the right to compensation, another. 

The same thing happened to the Santee Canal Company; and 
nearly the same to our present Rail Road. Yet, compenstation nught 
have been required, by individuals, at every step of either the one, or, 
the other of those great highways. 

I will conclude this doctrinal branch of the case against Dawson, 
with observing — That, if any lawyer will read Lord Coke's Exposi. 
lion of the 29th chapter oC magna charta, on the words << nisi per 
legale judicium parium su^rum, vol per legem terrm^^'* (2d Institutes, 
p. 45,) or Dr. Sullivan's Lecture on the same subject, (2 vol. 241,) 
he wiU have all the English doctrine as admitted, by the best writers; 
undenied by any commentator since the day of the final confirmation 
of the great charter. And, if he wilt then read the 4th, 5th, 6th and 
7th articles of amendments to our fedcft'al constitution, he will find the 
same exposition, adopted and incorporated, by the whole United 
States, in plain, and enlarged terms. And he will find firom these 
conclusive authorities, that the ^^per legem terr<B^'* oi magna charla, 
^< the due process of law" of the federal constitution, and '* law of 
the land" of our State constitution, all mean the same thing; and if he 
does not come to the further conclusion, and, as readily, that, under 
neither instrument, can private property be taken for public use, with- 
OQt just compensation; and that, this is a part of the exposition of 
magna charta, expressly adopted, by ourselves, — ^I am in great ^rrcnw 
If, after such examination, and comparison, he will go farther b&c^ 
and read Vattel, Bynkershock, and the other expounders of the right 
and powers of government upon the subject, he will find that those 
eminent jurists support the same sacred rule of adequate compensation 
for private property, when taken for public uses. 

And, finally, if he will consult his own understanding upon the ra. 
tionale of the eminent domain, he will find, that although Ae neces. 
sities of government, and the safety of the whole people, frequently 
require the -exercise of that power; yet, no necessity, nor safety can 
require the denial, or omission of adequate compensation; but, that 
such compensation alone, justifies the power, and makes it a gover- 
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mental right. The emergency may excuse the taking; but it is the 
adequate compensation alone that brings it ivithin constitutional prin.. 
ciple. And I will add, such is the true, and only meaning of all th9 
venerable authorities upon the subject, which come within my reach. 
And, as to those, which I have been unable to consult, personally, I 
have trusted to the concurring expositions of judges Waties, Story 
and Wilson-r-of Chancellor Kent, Counsellor Rawle and Sir WilUam. 
Blackstone, without meeting with a single commentator, who does 
not unite widi them, in ascribing the same meaning to those authoH* 
ties. One would suppose, that the concurrence of such witnesses, 
would rer?der the truth manifest, that it had lain hid, for ages, at the 
bottom of the deepest well. But it is not hidden ; we have only to open 
our eyes; and rbe true doctrine enters the understanding in the plain 
English word.-< of the federal constitution, &c. — *^ Nor shall private 
property be taken for public use, but, upon just Compensation.*' And 
the »ame doctrine is as perfectly expressed, in the words of our State 
constitution — ** No freeman," &c. " shall be deprived of his property, 
but, by the judgment of his peers, or, by the law of the liand." These 
two prohibitions are identical and universal. The former, is the true 
interpretation, in modem language; the latter, the literal translation, 
of the 29th chapter of magna charta. But there is, still, another ar- 
gument, oflen resorted to, which should not pass, unnoticed; although, 
perhaps, it is, really, no more, than a modification of one, already 
considered. 

It is assumed, that there has been, a long acquiesence in the great 
powers of the Commissioners of the Roads^ which should mtroduce 
an exception, by common consent. But, I ask, where can such aii 
assumption be justified? 

In no more than seven years, afler the highway act of 1788, coDi. 
ferred such powers, and only five }ears after our federal and State 
constitutions, had recognized private rights, on the subject, Lindsay^ 
case, is recorded in our earliest reporter. And firom that time, Ford's 
case'--M 'Go wen's — W ithers* — Singleton 's — Eave's — and Manigault's 
cases foll(>w, in a regular, and unbroken series, down to the one before 
the court. And I w<«uld add — where is the lawyer of standing and 
experience, who has not been engaged, in professional contestation, 
upon this subject, in some case, reported, or unreported. 

And yet, the same argument is brought up, in pertinacious Itera* 
tion, from ils first use, in Lindsay's case, to the present; as one sanc- 
tioned by fashion ; and« as though it constituted the ** Response, sans 
repUqite ;" while the very cases, in which this fashion is followed, 
prove, at every step, that the whole argument rests upon the tottering 
basis of an inveterate " PeHtio jmncipH" Common practice, in 
order to n^ke a common law custom, must have the reasonable sup- 
port of common <'onsent. But here, the consent, which is the con- 
dition, precedent to the lawful maturity of the custom, is to be chiefly 
made out through issues of opposition to the same custom. Can 
such a conclusion, from such premises, be a just and rational deduc- 
tion ? Upon a controversy which has divided the opinions of the 
court for more than forty -five years, as, 1 would be impressive, so 
would Lseek to be grave, and deferential ; ^ven in combfitting what 
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f deem mere assumption ; and which, I fear, has been so long lead- 
ing to infractions of a fundamental law of the land. And I appeal for 
my ' facts, to the reports of our various appellate courts, for thus 
strongly insisting, that the imposii.g argument, drawn fiom a supposed 
acquiescence in the power of the commissioners of the roads, has no 
more of a legitimate foundation, than spurious coin has of sterling 
metal. And it is high time, that it should, in like manner, be nailed 
to the counter. Upon this head, I have heard it surmised, that some 
of the old royal grants reserved the right to make public roads. But 
I have never met with one, that went farther than white pines, and 
^old and silver mines, and lead, for the king. And such franchises 
have been abolished, and have no law to rest upon. 

But, havhig taken up too much time, 1 have done with this argu- 
ment. And I do so, with the hope, that an apology will be found, in 
the necessity, which seems to point out such a course, as a duty. My 
confidence is, that right sentiments are growing up, and will efiect a 
reform. And that, finally, they will settle down into one of those 
fixed public opinions, which represses even law, by its moral autho- 
rity, and becomes itself paramount. 

Leaving the constitutional branch of the case« upon which I have 
thought it right to express opinions of no very recent standing with 
myself; and admitting, for the argument sake, that the views hereto- 
fore presented, may be erroneous, I shall contend : 

1. That under the striet, legal construction of the general road 
act of 1788 the pine' timber of the defendant ought not to have 
been takea by the commissioners, without compensation. * 

2. That, admitting the commissioners might exercise a discretion, 
and take either the pine or oak timber, yet, that Dawson ought not to 
have been found guilty of a misdemeanor. 

The first question is : Are the commissioners bound to take the 
nearest pine timber, or may they pass by it, in order to obtain other 
timber, at their discretion, although forbidden by the owner, unless 
upon compensation ? 

The power of the cx>mmis8io!)ers is given by the 9th jsection of the 
act of 1788, (P. L. 445,) to amend the act of 1785, (P. L. 380,) in 
the following words : " The said commissioners shall have power to 
cut down, and make use of any timber, wood, earth, or stone» in, or 
near the said high-roads, &c. for the purpose of making or repairing 
the same, as to them shall seem necessary." The words are broad. 
But when new powers are given to any body corporate^ or oth^r in- 
ferior tribunal, the grant is to be construed strictly ; and no power is 
to be allowed, unless warranted by the letter, or the necessary intent. 

In order to come at the clear intent of the act of 1788, let us re- 
vert to the early act of 1721. P. L. 111. By it, roads and bridges 
are required to be made, and kept in repair, at the eqtud charge and 
labour of all the nude inhabitants. 

In 1721, the true reading of Magna was respected. The act of 
1723, P. L. 121, refers to the great grievance to persons living near 
bridges, from the destruction of their timber, (referring, no doubt, to 
a practice that had crept in,) but authorizes the commissioners <* to 
take any convementtimiber" for repairing bridges, aliQ^y built, or te 
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be built, under existing laws, ** paywg such reasonable price for the' 
same, as they think fit;" and directs <« ail other bridges to be built 
and repaired, with the most convenient adjoining timber, without 
paying for the same." Here, then, in 1733, we find the first step in 
the new doctrine. But again, by the act of 1785, (P. L. 389,) the 
commissioners are expresiily authorised, to build and keep in repair, 
all bridges, by an assessment upon the male inhabitants, fix)m 16 to 
50 years of age, which reinstates the true doctrine in 1785. But, 
over and above, such important historical facts, we hs^Ve, in the act 
of 1723, a clue to the meaning of the sweeping words of the act of 
1788. If ** any convenient timber" be taken, it is to be paid for. 
If the most convenient adjoining timber is to be taken, it is not to be 
paid for. And by the act of 1785, bridges are to be built and repaired 
at the joint expense. But the act of 1788, gives the commissioners 
power to take timber for both roads and bridges, << in or near" the 
roadis, without a word about compensation. 

This is the act we have to expound. But it is under all these acts,- 
made in pari materia, all general acts, and constituting our high-way 
system, that the immediate question arises, — What do the words, " in 
or near" the roads import? Do they mean the " any convenient tim- 
ber," of the act of 1723j or <* the most convenient adjoining timber," 
of the same act ? That act makes the distinction r and unless the 
^ct of 1788, keep it up, we virtually repeal the foiiner ; and reintro- 
duce the very grievance, which is remedied, by the act of 1723, by 
paying for ** any convenient timber," but, not for << the most conve- 
nient adjoining timber.'^ And, unless the words, '* in or near," can 
be made to preserve this distinction, then it is evident| that the phra- 
seology, {^ in or near": the roads,) means the nearest timber, only ; 
and no other can be taken/ by authority of the act of 1788. It be- 
gins with timber «* in" (the ro^ads ;) the word " near," folk>ws ; and 
seems, to ntiy understanding, to import timber, next to that, which is 
in the roads or, in the language of the act of 1723, *^ the most con- 
venient adjoining timber." After such an index to what is meant, 
are we at liberty to give the words, ** in or near," any other meaning ? 
Or, if w& do, must we not, then, keep up the distinction, as to what 
class of funber is to be paid for, and what may be taken, without 
compensation, so as to preserve the system and correction of the road 
laws ? But, Uying aside this illustration of the meaning of the words, 
** in or near ;" and supposing them of uncertain import, I ask again, 
ate we to strain, to extend the powers of the commissioners ; or to 
restrict them, when we can ; and while we yet support their autho- 
rity ; but in subserviency to the established rule, that forbids implied 
powers to be extended to such a tribunal, in derogation of common 
rights? 

The answer is given in Lord Mansfield's laconic expression, in the 
case of Blackfryer's bridge, (1 Cowp. 29,) << why this is a special au- 
thority." 

For my own part, whether we take the argument fix>m. the letter 
of the act, ("in or near,") from its body and spirit, as indicated by 
the distinction laid down in the act of 1728, or reason, << ab inconve- 

nienti," I can put but one strict canstruction upon the powers of the 
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bommuBsioDers. They are to take none, but the nearest timber, if' 
objected to, by the owner; unless upon compensation. 

Under anj other construction, the impositions might be enormous. 
If they could pass the oak timt^r, <* because it ^arps in the sun,"^ 
they might pass the pine, and go on to Dawson's cypress timber, be- 
cause, it is wrought more easily; and from the cypress, to a grove of 
live oaks, preserved, and cherished, for some future man-of-war, be- 
cause, Uve oak is the most lasting wood for bridges; or, if the com- 
missioners choose, because, live oak is worth one dollar per cubic 
foot in the New-York market. 

As Judge Burke said, in Zylstra's case, (2 Bay, 287)—^" This is a 
pretension so extravagant, that it seems to me, to be paying a sorry 
compliment, to law, and common sense, to dwell upon arguments to 
the contrary." We may, it is true, be in no danger of seeing another 
Jew's teeth extracted, in order to extort from him, his secret horde, 
for public purposes, without compensation. But, it is very possible, 
that we may see a christian freeholder driven to the knife, in defence 
of the venerable oaks, that shade his paternal burying ground. In 
Eaves' case, they leaped over fences, to come at his timber. In 
Dawson's, they would pass good oak, to come at pine. Once estab- 
lish their claim to such a selection, and what can stop them, but the 

knife? 

I may be, here, permitted to add, although it is rather reverting to' 
the question first disposed of, that any one, a little acquainted with 
English domestic history, must have perceived, that it was the en- 
croachments upon private property, and personal rights, that brought 
about the recognition of common -law principles, in the fifty odd con- 
firmations of « magna charta;" and that the crying grievjHices, were 
those, which are guarded against in the 29th chapter, called " the 
corner stone of English liberties." And any one acquainted with the 
rationale of the American revolution, must understand, that it con- 
sisted in the self same element. Taxation, without representation, 
in its plain sense, is taking private property, without consent, or com- 
pensation; " contra legem terrcR^^^ i. e. against the course and process' 
of common law; which required that the parties taxed, should be as- 
sessed equally; and, by their own representatives, duly appointed, 
and constitutionally assembled together. 

In the former instance. King John usurped the power to levy nao. 
ney, without the representatives of the nation. And, in the latter in- 
stance, the King, and Parliament, would have done the same forbid, 
den act, in this cou^^try, without American representation. And th© 
same usurpation, in principle, led to the same confirmation of indivi- 
dual rights; to which the descendants of the ** Barons bold," im- 
proving upon the former model, ad(]ed, national independence. " £«- 
to perpetua,^^ is our prayer, for both, the one and the other. Let it be 
equally our practice. 

But, I would ask, — are we to derive no benefit, from the experi- 
ence of past generations, upon thjs subject ? Is not only, every nation, 
but every age, to weed the same field anew; and sweat the bloody 
sweat, for private rights? The power is in one great department of 
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oiir government; and, perhaps, a safe one, in their hands. Bat itf 
there no stopping place? If the legislature can transfer such authority 
to any other tribunal, they may, to th^ Governor, or any other agent. 
And would we be, then, safe, in confiding, that the day may not re- 
cur; when, it may be again, necessary, to write, sword in hand, the 
emphatic words, ^ Nullus liber hotno/* dec. dec. ** disseisietuTf ie 
libero tenemerUo suioj** 

It not only, may, but will recur, unless their plain version, in our 
constitution, " Private property shall not be taken, for public use, but 
upon just compensation," be held sacred, in practice, as well as the- 
ory. Do these broad English words protect all private property; or, 
are they but terms, to amuse the sangume, and impose upon the zeal- 
ous? until exception, after exception, shall have fritteied away the 
principle. We are even now, told, that the general government, are 
already, laying fast hands upon despotic )>ower. Let us give them, 
^t least, an earnest of what may be, by saying to the domestic de- 
partment, while, yet, it is unsullied, by tyranny, — *< Ohsta prtnctpuM,** 
Use your authority fairly, firmly, and discreetly; but give it not, to 
other hands, that may abuse it. 

Here would I hold. 

But there is another strictly legal view, under which, it appears to 
me, that Dawson ought to have been acquitted. The commissioners, 
^t least, stretched their power quite beyond the usual practice. Power 
is often harmless, in the hands of honest men, — especially, where all 
are interested, to prevent oppression. But their conduct, in this in- 
stance, had the assuming air of imposition, and abuse of authority, 
in requiring their own choice of timber, when very good was ofl^red, 
and nearer at hand. Nineteen men out of twenty, would have deemed 
it an abuse of power. What was Dawson to do ? If he sued the 
commissioners merely, his timber was gone ; and they would justify, 
or excuse themselves, under the letter of the act. Was he not, then, 
excusable for resisting ? and ought he to hkve been convicted of any 
ofiTence ? 

Under this view of the case, I take it as granted, that the verdict 
can be upheld ; not so much upon the ground, that the commissioners 
^cted, with the view to trespass as little upon the defendant's proper- 
ty, as their duty permitted them ; as upon the prerogative right that 
they had authority to act, at their own discretion ; and that the de- 
fendant cannot but be guilty, for obstructing their power, by any op- 
position whatever. And my argument is, that no man can be legally 
convicted of any ofieoce, for opposing the abuse of official authority, 
whenever such abuse reaches his person or property. And, of course, 
that the proper legal inquiry for the jury, ought to have been, whe- 
ther the commissioners had abused their authority ; and if so, then 
the defendant could not be found guilty for opposing them. 

Admit, that the commissioners have the general power to take tim- 
ber ; yet, still, there must be some limitation to their selecting trees 
wherever they wish. And, if there is no express legal restriction, 
then, in that case, the only restriction upon the licentious use of their 
power, lies in the course pursued by the defendant. 

I hold it a fundamental principle of law, that if an officer com- 
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mita an abuse of kis authority, or an apparent abnae, and Iherel^y 
trespasses upon the rights of a citizen, he may defend his rigli^s, and 
cannot be convicted of any legal offence ; notwithstanding the ge- 
neral power of the officer. 

In every such case, the individual opposing the officer, takes Ae 
consequences upon himself. If he cannot shew the abuse, by the 
officer, he is, himself, the tresspasser, and must be convicted. But, if 
the abuse be apparent, criminal offence, cannot be predicated, of the 
defence of the rights oT properly or person, against such abuse. The 
defendant may not be, stricdy speadcing, justifiable ; but he is excusa- 
ble ; and cannot be found guilty of crime. The question of abuse, 
in all such cases, is, as a condition precedent, and must be disposed 
of, before any legal verdict can follow. 

If a shenff, charged with hanging a convict^ were to half strangle 
him, on the way to the gallows, or to drag him there by the heels, the 
felon might resist, and repel the aggression, and yet commit no legal 
offence. In a word, every abuse of power is an unlawful perversion. 
And if the abuse of the power consists in a trespass upon the person 
or property of a citizen, he may oppose the trespass, and be innocent 
of crime. 

The distinction is between power and authority. Power, without 
light, cannot constitute legal authority ; and any abuse of the autho- 
rity, sunders the right, and leaves Uie jiaked power. The officer, 
who uses 43ttch naked power, is bereft of the privilege of his com- 
mission ; and whenever any man has suffered, or might have suffer- 
ed, by the abase, he comes under the peculiar protection of judge an)i 
jury, and is excusable for resisting the wrong oflfered* 

ITpon this view of the case, for the commissioners, I would say> 
let them have aoothtt- opportunity to shew, that they practiced no 
abuse of their great powers ; and for the defendant, let him have the 
same, in order to meet the very issue his case makes up, eyen, if 4in. 
tier past adjudications, he can make no other defence. 

J. S. RICHARDSON. 

Bauat, for motioa. 
EfcKOBB, Solicitor, contra. 
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Kkioot. 

Tried before his Honor Judge ButlsB) Charleston, January Term» 
1€86. 



Trespass for destroying the cargo of the Brig Amelia. 

About the 1st of November, 1882, the brig Amelia, on a voyage 
from New York to New Orleans, was wrecked near Folly Island, 
about thirteen miles from the city of Charleston. There were one 
liundred and fifteen passengers and creif on board of her, at the 
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time. The City Council ofCharleston, learning that they were in distress, 
and that the cholera had made its appearance among them, immedi- 
ately sent down physicians to their relief, and a guard to prevent any 
communication with the city. The cholera continued to increase. 
On the dd of November, the plaintiff applied to Mr. Calder^ the 
consignee of the brig, for leave to go, with others, to the island, for 
the purpose of saving the cargo. Calder agreed with plaintiff and 
his company, that they might save the cargo on a liberal salvage, sub- 
ject, however, to the license and control of the City Council. The 
terms of Calder's agreement with plaintiff, appear in a letter written 
by him to Dickinson, the master of the brig, and a paper drawn up 
1^ the City Council, and signed by plaintiff and others. The names 
of the others, were, perhaps, written by the plaintiff. Both these 
papers were signed November 3d. Under this agreement with Cal- 
der, and this license from the City Council^ the plaintiff and twelve 
others, undertook to save the cargo of the Ameha. 

The plaintiff was the owner of a small boat, the Clara Fisher, and 
fae, and the others named, went down to the island in this boat, and 
commenced taking out the goods from the vessel. According to the 
terms of their agreement, they were to be subject to the police regu- 
lations, established by Council on the island. 

In forty-eight hours afler they commenced their work, five or six 
of the wreckers died of cholera. The disease was extending itself 
among the crew and passengers. The Intendant made several pub- 
lications in the newspapers on the subject, which were read in evi- 
dence. On the 6th of November, the Council was assembled by 
order of the Intendant. The following resolutions were made by 
Council, at 11 o'clock at night : — 

l^^Resdvedy That measures be forthwith taken for destroying the 
'vfh^dsi and cargo of the brig Amelia." 

<* Resolved^ That tiie Intendant take such meaf»ures, as may be 
necessary, for carrying the aforegoing resolution immediately into 
effect.'* 

In pursuance of these resolutions, the Intendant took measures for 
the destruction of the wreck and cargo. Moses Levy was one of 
the city guard, and assisted in destroying the goods. I will detail 
his testimony as it was taken down at the trial. 

'* I was one of the city guard, and assisted in burning the cargo. 
Acted under the direction of Lieutenant Knight. The wreckers had 
been working from the morning of the 4th till the evening of the 6th. 
They had on shore, a great many valuable articles. Casks ot brandy 
and wine, barrels of whiskey and gin, erates of crockery ware, bo^es 
of tea, passengers' furniture. He thinks that half of cargo was on 
shore, and in good order; but has no distinct idea of ho mt much 
there was. The liquids were destroyed by knocking out the heads 
of casks and barrels ; crockery broke up and burnt They destroyed 
every thing they could, without reference to its quality ; broke up the 
glass, and then threw it in the fire. After they had destroyed the 
cargo, they burnt the wreck to the water s edge. At the time it wa« 
t)(irnt every thing could have been taken out. The wreckers worke^l 
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when the tide was down. Five of them had died from the time they 
had commenced working. They were dying when the goods were 
destroyed. They were very intemperate ; would dip up spirits out 
of the sand after it had been poured out of casks and barrels." 

The plaintiff protested against the City Council destroying his pro- 
perty, after he had saved it. 

Mr. Calder said that plaintiff would have been entitled to 50 per 
cent, for salvage. Mr. C. stated, that he, as consignee of the own. 
ers of the brig Amelia, engaged the plaintiff to save the cargo, that 
he knew no other person than the plaintiff, in the transaction ; that 
the copy of his letter to Captain Dickinson, contained the only evi- 
dence of the contract ; that he was present when the paper, called 
the •* Wreckers' Agreement," was drawn, but considered be had no- 
thing to do with it, as that was the business of the City Council 
alone. 

The captain of the brig, (Dickinson,) and Norman Peck, were exa- 
mined, by commission. Their testimony is in writing, and can be re- 
ferred to. The object of it, was to estabhsh the capacity of the ves. 
eel, and the value of the cargo. The captain of the vessel said the 
greater part of the cargo was landed on the beach on Folly Island. 

The case was very fully argued, and the various positions taken, 
will appear in my charge. The main question was, whether the 
Council, from whom the defendants derived their authority, could 
justify the trespass ? I charged the yiry^ that they had no legislative 
authority to justify them. The powers of Council were limited, and 
conferred by acts of the legislature. They have no jurisdiction be- 
yond the harbor ; within the harbor, they have authority by act, in 
the absence of the Governor, to enforce quarantine regulations. The 
City Council was an organized body, and it was more proper for 
them than any other number of persons, to have interferred with the 
crew and cargo at Folly Island. In doing it, however, they*acted 
on their own responsibility, without the authority of any statute and 
charter. 1 stated to the jury, that there was a law higher than char- 
ters, statutes, and constitutions, which would sometimes justify indi- 
viduals in the destruction of private property, for the safety of the 
community — ^the law of self-preservation — ^the precise cases in which 
its authority may be exerted, cannot well be indicated and defined in 
any written code. It must be«a matter of discretion, for the tribunal, 
before which cases are brought for trial, to decide on the necessity 
which could justify the destruction of private property for the safety 
of the community. I stated cases where such necessity would be a 
justification. If a menagerie of wild and mischievous beasts were 
to be let out in a city, it would be justifiable to shoot them. If a ves- 
sel is about to sink, it is justifiable to throw goods overboard to save it. 
It is justifiable to blow up a house to prevent the spread of fire through 
a city. If one had poisonous matter collected together, that would 
communicate contagion, and produce death, it would be justifiable to 
destroy it. If it were certain that the property and wreck at Folly 
Island, contained the infection, and would have communicated the 
disease of cholera, any individual would have been justifiable in de- 
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stroying tkem. For instance, if the beds of the sick had been bfou|vht 
to one of the wharves, and it were certain they contained the infec- 
tion of this dreadful disease, it would have been justifiable in any 
one to destroy them. It was said the disease was not contagioOa, 
and could not be extended to the b^ds and clothes of the sick. IHrac- 
tically, it makes very little difference, whether it be contagious or 
epideraical, if one, who has it, can communicate it directly, or can 
corrupt the atmosphere. I might as well be told, that a mad dog coukl 
noi: be killed, while running in the streets of a city, as that it would 
be unlawful to destroy any property that contained, and ^would give 
cholera. Whether the cargo, destroyed at Folly Island, was of that 
description or not, was the question. I did not think, myself, and so 
said to the jury, that the property destroyed, was of such a descrip- 
tion as could communicate the disease. Perhaps some of it might ; 
such as the dry goods, and the straw, and hampers, in which were 
packed some of the articles. I did not think the spirits ooM con. 
tain the infection. And thus, in a doubtful case, perhaps, the safest 
rule was to indemnify those, whose private property had been taken 
or destroyed, for public purposes. Allowing the plaintiff the rigfat 
to recover any thing, the next question was, the amount of daiaages. 
I hekly that salvors, in possession, had a right to recover the value of 
property taken from them, against all the world, except the true 
owners. They were to be regarded as a carrier, or any other bailee, 
having the legal custody of the goods. Another question arising out 
of this, was, whether plaintiff was exclusively in possession of the 
goods. If so, he would have been alone entitled to recover. To 
have made this proposition out, he should have shewn, that the others 
who assisted in saving the goods, were employed by him, by a dis- 
tinct and separate contract to work undar him, as subordinate agents. 
Otherwise, all encountering the same perils, and doing the sanie 
worft, would be equally entitled to recover ; and that in that case, the 
plaintiff, as one tenant in common, would be entitledtorecover hisshavey 
whatever that might be. It was said that he furnished the boat, Clara 
Fisher, and was entitled tft recover a third at least. I instruoted the ju- 
ry, if his boat was employed, and there was such an usage, to albw him 
the one third of what they might conceive all entitled toieoaver. The 
last instructinn I gave the jury, was, that they should xome to some 
reasonable conolusion, as to the amount of property saved on the 
beach. One witness said the greatest part of .the entitfe cargo was 
on the beach, another said half. It was all. conjecture. That when 
they had come to this conolusion, they oihouldisay what the property 
was worth, under all circumstances ; what the plaibtiff could have 
realized in his situation, and the situation of the property. He was 
not permitted to leave the island tdlthe 17th of the niontfa. This 
was one inconvenienoe in his finding a market. Another was, tbe 
suspected character of the property. There was no evidence of the 
quality of wine and brandy. They were going finrai New Ymfk Id 
New Orleans. 
The jury found for the plaintiff ^^Idd. 

A. P. BUTLER. 
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Gnmnda of Appeal. 

1 . Because under no circumstances whatever, could the defendants 
either as individuals or representatives of the City Council of Charles, 
ton, have had any authority to destroy the property which was the sub. 
ject of this suit; and his Honor erred, it is respectfully submitted, in 
charging the jury, that if they deemed the act of destruction afcuio. 
lutefy necessary to prevent the spread or extension ot the cholera, to 
the City or State, the plaintiff was only entitled to nominal damages. 

2. Because his Honor erred in charging the jury, that the doctrine 
of abating nuisances was capable of application to this case; that of 
the unnecessary destruction, under orders of the City Council of 
Charleston, of a cargo saved on the beach of a sea-island, thirteen 
miles distant from the city; the said cargo having been so saved, too, 
under the express sanction of that body. 

3. Because the case presented by the testimony was, even in the 
worst aspect for the plaintiff, one of the destruction of private pro- 
perty for the public good, or rather the supposed public good, and that 
too without actual necessity, entitling the plaintiff to compensation, to 
the full amount of the injury done; and the judge should have so 
charged the jury. 

4. Because his Honor erred in charging the jury that they might 
discriminate between such articles as were and such as were not liable 
to infection, and give damages accordingly; and when in fact, no evi. 
dence was given that any of the said articles were capable of imbib- 
ing or extending infection. 

5. Because the jury awarded to the plaintiffonly what they deemed 
his individual share, (in conjunction with thirteen others.) of the value 
of the articles saved from the wreck of the brig Amdia, when it was 
clearly proved, by the evidence of Mr. Calder, the agent of the own- 
ers of the brig, that the plaintiff was the only person with whom he 
contracted to save the cargo, and the other persons concerned were 
only the sufo-agents or servants of plaintiff, who was therefore entitled 
to recover the whole value of the cargo savedw 

6. Because the verdict of the jury was manifestly against the 
weight of evidence as to the value of the cargo saved, and may be 
said to be in mere mockery of the rights of the plaintiff, and the jus- 
tice of the case.^ 

7. Because his Honor charged the juiy, that under the circumstan- 
ces of the case, the plaintiff should have submitted strict proof ot the 
character and value of the articles saved, when it was apparent that 
he was disabled from so doing, by the acts of the defendants them- 
selves, in destroying the articles, while the salvage was in progress, 
and before any inventory was or could be taken. 

8. Because the verdict was manifestly against the evidence, it hav- 
ing been clear from the testhnony, that there was no necessity what- 
ever, for the destruction of any portion of the articles saved, and that 
the Council acted under a mistaken apprehension of danger, although 
from the best motives, and were not even supported by their medical 
advisers, who only recommended the destruction of the wreck of th« 
Ameliai mnd not her cargo landed on the beach. 
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9. Because the evidence clearly established the full and peaceable 
possession, by plaintitf, of articles, the value of which was established 
to be greatly exceeding the amount of the verdict, and it was as clearly 
proved that the defendants^ aided by an armed force, did utterly burn 
and destroy the property in his, (plaintiff 's,) possession, and they, 
(defendants,) gave not one particle of testimony to justify the act, and 
the plaintiff was therefore entitled to a verdict for the actual value of 
the entire property destroyed, and interest by way of damages. 

10. Because the verdict was, in other respects, contrary to law and 
fiVidfincfi 

YEADON & MACBETH, For Appellants. 



OPINIONS OF THE COURT. 

Mr. Justice Richasdson. — ^The brig Amelia, Captain Dickinson, 
with 110 passengers, was stranded on the coast of South-Carolina^ 
in November, 1832. 

The plaintiff, Jarvis, was employed by J. dz; J. Calder, the con- 
• signees of the Amelia, to save the cargo; and to receive salvage, for 
llis nsk and trouble. 

But, Jarvis was to act in subserviency to the police of Charleston; 
because, the brig, although without the harbor, lay within about thir- 
teen miles of the city; and the Asiatic cholera raged on board; and, 
there was a great public alarm. 

In pursuance of his undertaking, Jarvis obtained the permission of 
Mr. Pinckney, the Intendant of Charleston, for himself, and certain 
other persons, to enter upon the work; on the condition, that they 
would not return to the city, without permission; and would place 
themselves under the command of an officer; and obey his orders. 
Upon obtaining such permission, Jarvis contracted with thirteen other 
men, to assist in the work of unloading the brig. The primary con- 
tract, between Jarvis and the consignees, appears, by their letter to 
Captain Dickinson. The permission of the Intendant is given, in 
due form, under a forfeiture of all salvage, for breach of the stipula- 
ted conditions. And the sub-contract, between Jarvis and his men, 
recognizes the contract with the Calders, the prudential conditions re- 
quired by the Intendant; and adds, <kc. <' Should they be discharged 
by the officer in command, they shall forfeit all claims to such 
•alvage." 

This final contract, is signed by Jarvis and his associates, contem- 
poraneously, with the first contract, and the Intendant*s permit, (3d 
November, 1832.) And, it most clearly unites with theni, in consti- 
tuting a specific, pecuhar, and binding agreement; in which, Jarvis 
and his assistants, place themselves under the control of the police, 
in order to guard against the extension of the cholera, under the pen. 
alty of the entire forfeiture of their prospective gains; which would, 
of course, in 4hat event, enure to the benefit of the consignees and 
owners. 

Jarvis proceeded, instantly^ to the wreck; landed a large part of 
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the cargo on Folly Island, with tfaie' ^on^h^ 6f the Captam of the' 
Amelia, who acted under the express 6rcferd of the consignees; and 
with the obvious acquiescence of the nrnnerovs passengers. 

In this state of things, on the 6th of November, the defendant, 
Knighl, with a part of the City Guards and acting under a resolution 
of the City Council, of which Pinckney Wad one, took possession of 
the brig, and the cargo, in, and out of the hull; and destroyed them, 
hy 6re—{6r the purpose of preventing the spread of the cholera. 

The plaintiff, (together with Captain Dickinson,) protested against 
the act; and Jar vis brought this action, for a remuneration, in money, 
of the entire cargo. 

It is seen, at a glance, that the rights of more than a hundred dif- 
ferent claimants, passengers and owners, are before the court; at 
least, in the principle of this action* But, besides rnvolving the 
claims of many persons, the facts present a case of great novelty — of 
soaie public importance. And, it has been, accordingly, carefully 
considered, and luminously discussed by the counsel. The case has 
been connected with some of the original principles of the social 
compact; and with some of the leading objects of practical govern- 
ment. I will take up, very succinctly, the series of arguments used 
on hotii sides, in order to refer more clearly to the chief topics of law. 

The right to abate public nuisances, belongs naturally to the de- 
fence; as it had been brought to bear, practically, upon the brig atid 
cargo, stranded on our coast; and, of course, entitled to hospitality. 
But, unfortunately, die carried in her hull, the modern plague, which 
aeeras destined to visit the four comers of the earth; mm}, to chastise 
mankind with sudden death. 

There was, then, no little cause for the alarm, which followed the 
reports of cholera* Our protection could not be expected £>r a ves. 
MeU bearing the pestilence, which strikes, at the race of man* witfar 
4mcfa fell swoop. And she was, therefore, destroyed, by fire, as a- 
sacrifice to public safety. 

Who can blame the act, so for? Not one. But, with the brilgy the 
cargo, in and out of the hull, was also burnt. 

This whole trespass is justified, on the part of the defendants — L 
Under the right, to abate common nuisances. 2. By the eminent do-- 
siaia i^ government. 3. For the safety of the people, which is the 
true; and, therefore, the prime object of government And — 4. By 
Yortue of the vox poptdi; whicb» uo doubt spoke out, and spread ter<- 
Tor, upon the occasion. Of this last, I will get rid, at ojoee; in order^ 
to take a step, in clearing the way, for the proper argument. 

The popular voice, when it springs up, from a settled public opin^ 
ion, is truly, as law.^ — Law yields to its correction. 

But, let us not conaeet, with the authority of a settled public con-/ 
TicUon, the sudden tremor of the alarm-bell; which may riee up, like^ 
the mushroom patriots, described by Lord (Chatham, a hirodred of st 
night. But, as the mushroom, is not the parental xkak, which striked 
deep, and rises high, — spreads wide, and continues long to repress^ 
the tempest, and protect his minor follows of the forest, — So the sud- 
den, loud cry of false fear, is not the expression of that confidents 
opinion of men, which incommodes some, in order to ensure the gen^ 

It 
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eral safety — restrains intemperate zeal; but, urges the discharge of 
the highest duties, upon great personal lespoiisibiJity, for the hest 
purpose. 

And which, by the moral authority of its object, represses the law, 
that stands in its way; and becomes, itself j paramount law. There is, 
then, a rational philosophy, in the superlative maxim, ** Vox populi; 
vox Dei,** which may find a place, upon some occasions. And, which, 
on the very one, before us, will be found, to have its proper influence, 
to its just and rational extent. 

6. Finally: On the part of the defence, the remedy, by fire, has 
been extolled, as shewn, by the successful experiment made, to be the 
soverei^^n preventive against the introduction of Asiatic cholera. And 
the defendants claim to be acquitted altogether, or to allow the plaintiff 
only nominal damages; and look for the public thanks, for the good 
done, by the wholesome energy of the city authorities; and the actU 
vity of their officers. 

On the part of Jarvis, the array of argument, has been no lesfi 
imposing. 

The protection of private property, as the " sine qua rum,*' of free 
governments — And the constitutional pnnciple, ot just and full com- 
pensation, for property, taken for public uses, are pressed upon us, as 
sacred priiiciples, in all orderly societies. 

And the plaintiff^ demands retributive justice, against the defendants, 
as for a debt plainly due; and not to be resisted. 

On his part, the boasted remedy, by fire, has been stoutly repelled, 
and as loudly decried, as though it smelt of the fire and faggot of the 
bigot, Mary ot England. Or, as if, like Pandora's box, it was full of 
all sorts of abominations. 

But, even here, a sound discrimination was very observable ; and 
the hope, which lay at the bottom of the old box of evils to mankind, 
was not rejected for the plaintiff. It was fairly taken- up, in the ar- 
dent hope, to be realized, by a new trial, in a prospective verdict, for 
fifly thousand dollars. 

Some collisions were, perhaps, to be looked for, and the rather high 
tone of the argument, on both sides, was in no bad keeping, with such 
a case. But the court must consider it in a judicial way, — proceed- 
ing, with rational confidence ; while we pay due respect to the great 
doctrines connected with the case. W ithout favour towards our mo- 
ther city; but with equal regard for her rights, and for those of the 
captain of the packet-boat ; both are held sacred, when lawful ; and 
the law must df»cide the conflict between the parties. 

From the facts of the case, the following questions of law, are first 
presented : — 

1. Has Captain Jarvis a right to recover damages for the trespass, 
conmitted on his rights, as bailee of the cargo, or as salvor of a 
part? 

2. If he can recover in either character, to what extent may he 
support hi& action ? 

In order to answer the first question, we are to enquire : What was 
the position of Jarvis ? 

He had taken the command of the cargo upon an express agree- 
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ment with the consignees ; with the permission of the defendant^ 
Pinckney, — ^the consent of the captain ; and the plain acquiescence 
of the passengers, in order to save the goods, and to make a pecunia- 
ry gain for himself, at the risk of his Ufe. 

Those facts amount, clearly, to an occupancy and possession, in 
right of the owners ; and, for their benefit ; coupled with a personal 
interest, for himself. 

What character does such a position give to Jarvis? Evi. 
dently, he was an agent, standing in the place of the owners, for an 
important purpose, and with interests, which vested in himself, as 
soon as he took possession, which makes him either bailee of the 
whole cargo, or of the part he had landed, with the right of salvage. 
If a bailee, (for instance, a factor, a carrier, or consignee ; and these 
are adjudged cases— 2 Harp. 332. 2 Bailey, 473. 2 Saund. 47. D. 
N. 7 Term, 359—1 do. 113. s, 11, Black. 81. Buller's N. P. 38 
and 557,) can maintain actions, upon their possession of goods, so 
confided to them, there can be little question, that Jarvis stood within 
the reasons, (possession and interest,) that such badees have in the 
goods confided to their charge. And it follows, that he must have 
M> case governed by the same rule of law; and may, therefore, 
maintain the same actions. 

But the second question remains : To what extent may the plaintiff 
recover damages ? Shall he recover to the amount of his expected 
reward only, i. e. for salvage— or for the value of the cargo? Which 
last inquiry, subdivides itself, into the question, whether, for the entira 
cargo, or so much as he actually saved from the wreck ? 

In all the cases before noticed, — ^the factor, the carrier, and the 
consignee, can sue for, and recover, not only, for their own conrniia- 
sions, or freight, but for the full value of the goods taken, or destroy- 
ed. They are the agents of the owners, and stand, as owners, to all 
the world, but the individual proprietors, themselves* But, it is not 
allowable for strangers, who have trespassed upon the rights of pos- 
session, to set up, by way of defence, a title, in better owners ; whose 
claims are represented by the very agents, that bring the action. 
The outstanding title of the true owners, is one of the conditions of 
the agent's action ; and the better it is proven in them, the stronger 
the right of the bailee to recover the whole value of the goods. Be- 
cause he represents their claims jointly with his own interest in their 
property, by virtue of his contract. 

In the particular instance before us, 1 may add, on the part of Jar- 
vis, that his rights, as bailee, are far from being lessened, by the fact, 
that he entered into th^ contract with the consignees, and began the work 
with the formal consent of one of the defendants, and the other defend- 
ant acted under the direction of the former, in destroying the cargo. 
While, in the same degree, as such privity strengthens the claims of 
Jarvis, it weakens the defence set up, by men, who infracted. Inte- 
rests, which they, themselves, had acquiesced in ; and contributed to 
render, if not more lawful, at least, more to be confided in, by the 
plaintiff. Let it be here remembered, that the consignees employed 
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' JarviSf with tiie foroKil conseut of Pinckney ; and Jarvis put hinweir 
nnder the condidooii required by Pinckney. 

It 18 then, phiin« fb^H /arvis bad a right of action* as bailee of the 
eargo ; or at leastf m9 t>ailee of «o much, as he had landed on Foily 
Island. That he ha* a right of action to the latter extent, is the opi- 
nion oi the courts 

But, it is still argued, that there was a divided possession of the 
4^rgo, between Jarvis and the owners. 

On this head, it is urged, that although the consignees gave to Jar- 
vis, the right to take possession of the whole cargo, it was only for the 
purpose of salvage ; and, therefore, he is entitled to recover only for 
so much, as he actually took out of the hull, and landed in safety. 

On this last question, I submit my own opinion only, on what I 
consider the law of bailments. It must be resolved, by the import 
and meaning of the agreement, with the coasignees,— Jarvis' agency, 
under it, and the fact of his possession of the whole cargo. 

I grant, that, as an ordinary salvor, Jarvis could be in possession, of 
no more, than the part, he had saved; and therefore, bailee, for so 
much, and no more. But, this is, by implication of law; which aa- 
tliorizes any man, to save goods, when wrecked, for the owner, with 
an interest vested in salvage, upon the part saved, which makes him 
bailee, for so much* and no more. But, when, there is an express 
agreement, with a named individual, there is no room for mere im. 
plication — no other perscm is authorized; and the agreement becomes 
the law of the case: and decides the extent of the bailment. Now« 
then, what was the agreement of Jarvis with the consignees, (J. dc J. 
Calder.) In their letter, to Captain Dickinson, (which Calder declares 
to be the only evidence of the agreement,) the consignees say — 

<* We have now engaged, with the sanction of the City Councii, 
Capt. Charles Jarvis, of the packet boat Clara Fisher, to go down, with 
about sixteen men, for the purpose of discharging the whole cargo 
upon the beach; and conveying it to such part of the Island, as may 
be necessary to get it on board of lighters, from , Captaia 

Jarvis, with his party, are to have the whole job to themselves, upon 
salvage, and no other person, besides them and yourself, and crew, 
are to go on board of the brig." 

By this letter, we see that Jarvis was to take possession. For, how 
else^ could he discharge '< the wbole cargo, and carry it to the isLitid^ 
and have the whole job" to himself, and his men ? And, neither the 
consignees, nor any body else, disputes the fullness of his possession, 
but strangers. 

According to my understanding of it, the letter plainly indicates a 
contract with Jarvis, to take possession, for the purpose of saving the 
whole cargo, for the owners, and to make salvage for himself^ and hi$ 
associates, in their perilous enterprise, in exclusioa of all other per* 
sons. No other person could have touched it, without trespassing. 
But did he take practical possession of the whole cargo ? To answer 
this, we must inquire into the facts of Jarvis' possession. Captaia 
Dickinson is full on this head. He says, dec. <' that Captain Jarvis 
caioe down with a number of men, as salvor of the cargo," dsc. ** an<I 
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he and^bis mep, landed, or helped to land, all the goods landed from the 
brig, on Folly Island. That Jarvis took possession of the goodSf as 
agent, 4^c. of the consignees, and that the greater part of the cargo 
was saved from the wreck, and latidud on the beach of Folly island.*' 

That Jarvis, then, took possession of the cargo, in the character of 
an agent, is as evident as his contract so to do. He fulfilled it, as 
far as in him lay ; and would have completed the whole work of 
landing the cargo, in all reasonable probability, but for the obstructioo 
of the defendants. 

If there is any room for drawing a line of demarcation, between 
his possession of the part lailded, and the part which was burnt in 
the hull of the brig, it arises, from his character, as salvor, which is 
supposed to confine him to the part actually saved. For, considered, 
as a supercargo, factor, or consignee, he would have been, very clear. 
ly, in possession of the whole, upon facts of possession, much less 
comprehensive, and practical, than those proven by the captain. 

But, was he not in possession, with a vested, and even exclusive 
right, (which was a main part of the contract,) to make salvage out 
of the whole cargo ? To do the whole work, upon salvage, was the 
very object, for which, with his eyes, wide open to the da^iger, he 
periled life. He did not then, stand on the footing of a mere gratuitous 
salvor. 

To my understanding of the contract with the consignees, the mo- 
ment Jarvis had come within the tainted atmosphere of the brig, and 
broke bulk, with the consent of Captain Dickinson ; from that mo- 
ment, neither in law nor equity, could he be ousted of his ti*n, upon 
the whole cargo ; (to be measured, it is true, by salvage upon the 
part actually saved.) He earned, aiid paid for his lien upon the 
iirhole cargo, the instant he breathed the cholera atmosphere ; and 
the contract was sealed, with the first package he took out of the 
buU. 

Call him salvor, or what you please, (" qui heret in leHris^ heret in 
corUce,") his rights, in this action, depend upon the investuie of 
lights m himself made by -the ^contract with the consignees; not by 
mere implication of law. And if such a contract was entered into, 
as gave him a lien on the whole cargo, for the purpose of saving it, 
for his own advantage, in requital of the peril, incurred by entering 
the brig, the owners, themselves, could not have divested bia posses, 
sion, or obstructed the completion of his work, for salvage, and, of 
course, no stranger can do so . 

Such a contract was lawful; and we are to look at the object and 
intent of the parties; and having once seen them; and felt their bind* 
ing force upon the parties, themselves, no act of a stranger can alter 
their efficacy, or lessen the advantage of the plaintiff's position. Call 
him what you will, he stood as bailee of the whole, with the exclusive 
right to commissions for salvage, contingent, only, upon the success 
of his own exertions; and to deprive him of the prime material, upon 
which he was to labor for such conmussions, is to take away his 
commissions. It is true, that his interest was usufructuary; but take 
away the estf^te, and the usufraM follows. Take away the materials, 
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upoD which, his lien for salvage depended, to be measured by his suc- 
cess; and you take away his vested rights. Is not this the actual es- 
tate of every carrier, consignee, factor, or supercago, iu the goods con- 
fided to his charge — he is placed in possession ot them, with a ves- 
ted right to make commissions, contingent upon the prospective fulfil, 
ment of his own undertaking, to carry, to sell, or to keep safe. 
Jarvis stood as supercargo, in possession, with ttie exclusive right to 
salvage, unless he abandoned his charge. The moment he took pos- 
session of the goods. Captain Dickiuson's superintendance over them, 
ceased; he was Captain only of the hull, rigging and crew; and Jar- 
vis stood as the superintendant of the cargo. Is not this, plainly, the 
state of the cargo; both, as between the Captain and Jarvis; and be- 
tween him and the consignees? 

And, when the thing is plain as between the plaintiff, and the own- 
ers, or consignees, who could not have ousted Jarvis, are we to be 
nsiuse, in order to confine him to the ordinary rights of a gratuitous 
salvor; when the question is between him and strangers; and when, 
too, one action, under a more liberal view, is calculated to arrest a 
hiiudred other suits. For, otherwise, every passenger, and owner, 
who had something left behind in the hull, would have a right of ac- 
tion, for his particuhr loss. And, thus the seeds of litigation would 
spring out of the very principle upon which the case would be de- 
cided. 

The question of the extent of salvage is not before the court, in 
any respect. It belongs to another tribunal. But it is clear, that his 
vested riirht to make salvage, was infracted, by destroying the goods 
in the hull; and the fruit of his labor, and risk, lessened, by so much; 
which is the evil, that gives a right of action for the whole cargo. 

How is it, that every factor, in possession, may maintain such an 
action, before he has earned any commissions, by selling the goods? 
It IS, because, he has a right to make commissions, out of the goods, 
by selling them; and his power to sell, depends upon his possession. 
Jn like manhen the power of Jarvis, to make salvage, depended upon 
the possession given him by the Calders. Such cases are identical^ 
in principle. 

They equally present the case of a bailee^ who is to recover for th« 
owners, and himself, without qualification. 

In such cases, the trespasser has not the right to make advantage 
out of his own act ; — hold the goods in liis own hands, and dole out 
justice, as successive claimants appear. Having put himself in the 
wrong, he must restore the bailee to all his rights ; or pay full indem- 
nity, for all the parties concerned, in the action of their bailee. 

For the authorities, from which I derive my conclusions, in addi- 
tion to those before quoted, see 4 Term. R. 490 — 1 Term. 9 — 1 Term. 
480—2 Bos. and Pull. 44—1 Roll. Abr.— ? Wils. 23— -Com. Dig. • 
Tit. Abatement, cum muUis aUu, 

But I have found no express adjudication, in which the commis- 
sions, or interest of the bailee, were to arise, by reason of labour and 
skill expended, in saving the goods bailed to him, from the perils of 
shipwreck, with which they were beset, as, in this case. And my 
reasoning, of course, must be from the principles, and rationale of oth«r 
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cases of bflilment, in connection with the contract, made with the con. 
signees, and the extra hazard, to which the plaintiff exposed his 
life. It may be said, and truly, that Jarvis made no Hpecific con. 
tract with the passengers. 

This may constitute an exception, if any of them bad furniture, 
still in the brig, which is very improbable. But, at all events, this 
must be the subject of evidence. And I would say, that where pas- 
sengers lof»ke(l on, in silence, for two days, and saw the plaintiff sa- 
ving their goods, under a specific contract, prima facte, they adopt- 
ed it, if there be no counter-evidence. Let it, then, be a subject for 
proof. 

Having settled the principle of law, that the plaintiff, as salvor, has 
a right of action, to the extent of the goods actually taken out of the 
brig, and carried to Folly Island ; and having expressed my own opi- 
ninn, that the plaintiff's rights, as bailee, might be extended to the 
whole cargo, in favour of the owners, — whether it would operate in 
his own favour, or not ; I will proceed to consider other matter of 
law, ' upon which a majority of the court are again united. The 
question for consideration, is no iv, as follows. Are the defendants 
justified, notwithstanding the general doctrine in favour of bailees, 
by reason of certain general principles of fundamental and para- 
mount law, which arise out of the facts and character of this very 
peculiar case. 

It is pressed, strongly, that the common safety required that both 
brig and cargo should be destroyed, as a common nuisance. But, 
it must be observed, upon tins head, that, at least, two opinions ex- 
isted ; and the medical advisers of the City Council, and the board 
of health, recommended, no more, than that the vessel should be de- 
stroyed, not the cargo. And, I cannot but suspect, that the true in- 
tention was to destroy no more than so much of the cargo, as re- 
mained within the vessel ; and by this means, to prevent the further 
loss of life among desperate salvors. 

The argument further urges, that the alarm being great, and the 
•xigency calling for decisive action, the emergency excuses the tres- 
pass ; and the legal right of every man to abate a common nuisance, 
justifies the defendants in destroying the vessel and the cargo, whe- 
ther within or without the hull. 

But, this is, evidently, too sweeping, and general .a position. The 
pan of the cargo burnt, on Folly Island, had no characteristics of a 
nuisance. Nor can I understand, that when so removed from the 
brig, the goods saved from the wreck, created any alarm, or indicated 
any danger. But, in the hurry ot the crisis, no distinction was made ; 
and that which had been part of the cargo, was holden so still. 

This complex argument, then, in its proper force, applies only to 
the brig, and the goods, still within her hull. 

But what is a common nuisance 1 Hawkins, 1 v. p. 360, defines 
it to btj « an offence against the public," either by doing a thing, 
which tends to the annoyance of all the king's subjects ; or, by neg- 
lectmg to do a thing, which the c6mmon good requires. This is the 
established definition. If a ship be sunk in a port, or haven, she 
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ma J become a nuisance, by obstructing navigation. 2 Litt. 244. To 
manufacture acid spirits, sulphur, vitriol, or aqua fortis, in the neigh- 
bourhood of dweliing houses, so as to annoy the inmates, may be a 
nuisance. 1 Burr. 333. 

If the brig constituted a nuisance, it must have been, either by ob- 
structing the highway, or by diffusing pestilence abroad. But, both 
of the^e depend upon the place of ihe supposed nuisance. But, the 
mere fears of men, although reasonable, will not constitute aauisance^ 
8 Atk. 21, 725—750. ' 

Now, had the Amelia the essential characteristics of such a com- 
mon nuisance ? 

She had been thrown, by stress of weather, upon the shoals of our 
coast ; and lay in the water unmanageable, and fixed ; but not in a 
port or haven. Did she obstruct any other vessel? No. Could she 
hurt any one who did not go on board of her ? No. Did she lay in 
the way of any people ? No. 

A nuisance presupposes something noisome to the neighbourhood, — 
or dangerous to the people, in their common and legitimate walks, or 
obstructing common convenience. 

But the Amelia contained within her hull, a poisonous element, 
which night infect any one who went on board. But, then, as much 
might be said of every apothecar) 's shop in the city, if you will go 
there, and absorb the poison. But seek not the poison* and you are 
safe ; and so of the Amelia, she lay in no man's way, and no man 
need go on board. 

Once make the touchstone of a nuisance, to consist, in any annoy-, 
ance to men, from voluntary touching, tasting, or smelling it; and you 
may, in the same way, seek out, five hundred nuisances, within haU 
a mite of the court house. Not a house, when, unfortunately, the 
receptacle of a loathsome disease, could escape. 

And are the wreckers, or others who visited the Amelia, to cry her 
down, as a nuisance, by reason of their visits, when, they themselves 
did the only act, that could render the disease, a common nuisance. 
The true oti^ce, if any there be, was, in their visiting her, at all, at 
Ihe ha«urd of the public health. They did, an act, which, in the 
iBjignage of Hawkins, <* tends to the annoyance," (nay, danger,) '<of 
all.^V 

And the legal r«Hnedy, was, not in abating the brig, or, the wreck- 
ers; but, in proscribing their return to the city. And this was wisely, 
and legally done; in the first instance. 

And I most here add, diat it is well, for Jarvis, that he represents 
the unfortunate owners. For, to give him, smart money, or damages, 
for his disappointment, in a voluntary work of such peril to himself, 
and his fellow-citiEens; one cent, beyond his strict right, as salvor, I 
hold out of the question. 

It is well, I say, that he is bailee, for other n^o, who are blameless; 
and, at whose hands alone, he deserves well; and, who, now, claim 
justice, for themselves, without reference to his merits, or demerits. 

It is their rights, not Jarvis'; which are, throughout the case, in 
the eye of the court; and the object c^ legal protection. 

And, I am well persuaded, that the whole error of the verdict, con- 
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sisted in a coDfused idea, that the claims of Jarvis, were the true con» 
sideratioD, and gist of the action. Whereas, his deserts,-~nieritoriii 
ous, or demeritorious, has nothing to do with it. 

And, pardon the reiteration, when 1 say, that the same mistake is 
at the bottom of the difierence of opinion amoiig the court, upon this 
point. Jarvis' name is as the more accidental ^* locus m quOy^ or 
point of union, at which all the rights of the owners meet. 

And we cannot, trj^ the case, upon its strict legal merits, unless we 
conceive aright, upon this distinction: And can abstract the case of the 
owners, from the name of Jarvis and salvor. Only imagine, that up- 
on the iiitelhgence of cholera, in an unknown ship, m the situation of 
the Amelia, Pinckney and Knight had gone down and burnt her and 
her cargo, in and out of the hull; and the sole owner had brought 
this action; and you then have the precise case before us. 

Still, there was danger, that thoughtless men might go on board- 
catch the infection; and the disea.se might spread. I say, it might 
spread: — For the contagionists, and the non-contagionists, have not 
yet settled their controversy on the subyect. 

But, be the truth what it may, neither the deleterious atmosphere, 
nor the unfortunate position of the Amelia, had been the spontaneous 
work of the owners-^No man was to be blamed. 

The supposed nuisance did not inhere, ifn the character of the brig; 
but had been brought within her hull, by misfortune; and her position 
was, also, unavoidable. It could not, then, be called a nuisance. 

Th re are two ways of getting rid of a common nuisance. One 
is, by indictment — And that will test the principle, in the present in* 
stance. 

NoWy I ask, can any one suppose, that the captain, or owners^ 
could have been found guilty, in such a case? It would want the es^ 
sential characteristic of culpability, or wilfulness; and could not be 
made a public nuisance. The <' actus DeV^ would have been a de- 
cisive justification for the defendants. 

There was, then, no legal right to destroy the brig, or cargo, as a 
public nuisance* 

But, although no nuisance, strictly speaking, it is still urged, thaty 
as the danger to human life was great, it might be destroyed upon the 
principle, that private property may be taken for the public use. 

This is, perhaps, the best ground on which the defence can be bot- 
tomed. It was just, sale, and humane, that the evil should be re-> 
moved; and there was much reason that the defendants should under- 
take the removal. They have their reward in the merit of their en- 
ergetic conduct; and are entitled to our thanks. 

But they cannot stand justified in law, upon this ground; for two 
reasons. 1. Because, none, but the department of government, 
which holds the practical sovereign power, can exercise the eminent 
domain; or right of using private* property for pubUc purposes. And 
2. That, even when exercised by the proper department, it can 
only be done upon just compensaiioa. 

BotH the Federal and State constitutions agree in the principle of 
compensation. (See 5, 6 and 7 arts, of amds. to U. SJ con.; and 9 

18 
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art. 2 sec. of the State consti. 2 Kent's Com. 375. 8 Story, 661. 
Rawle, 12.) 

And Chancellor Kent informs us, and no doubt with perfect truth, 
that the constitution of every State in the Union requires compensa- 
tion as a sacred principle. And this principle must be, without ex- 
ception, or it becomes a mockery. 

It follows, then, irresistibly, that compensation must be made to the 
owners; and they can demand it of no one, but the defendants; who, 
doubtless, will be kept harmless, by the City Council. The plaintiff 
flight have asked compensation, at their hands. He had two legal 
courses within his power. To ask compensation, ex gratuB^ of the 
Legislature, or City Council; or to claim it, ex dehito justituB^ of the 
defendants. He has chosen the latter; and demands strict legal 
justice. 

But this last view unfolds the true character of the defence. The 
defendants acted as men on board of a ship, beset by a tempest, when 
it has become necessary to put a part, or the whole of a cargo over- 
board ; and they do so, in order to save ship and life* But what fol- 
lows the act ? Why, the loss must be made up by all who are saved. 
In mercantile language, it is an average loss, to be measured by the 
value of the thing destroyed. But the plaintiff must first recover, 
and fix the amount of the loss. 

Can any man wish that the owners should not be paid for the sa- 
crifice made of their propierty, in order to save the community from 
a' possible pestilence. Such a thought may have glanced into the 
hean of a man, who thought of the danger that tilireatened, without 
reflecting that it came by the fault of no one. And well he 
might have said, abate the evil by fire. But, if just, he would have 
added, — we will justify the act, and make it lawful, by full compen- 
sation. Our money, — the losers will have a right to ; but we have a 
right to save our lives, which are jeopardized by their mbfbrtune. In 
these sentiments are to be found the whole philosophy of the consti- 
tution, and the law upon the subject. 

The emergency affords an excuse for the trespass. The defend, 
ants could not be found guilty of a riot ; but it is compensation alone^ 
that can justify, and make the act lawful. 

But, upon the subject of taking private property for public use, I 
have, already, during the term, been so full, in the case of the State 
vs. Dawson, that I will do nothing more, at present, than illustrate 
the doctrine, by a fact that came out in the argument. 

Mrs. Gibberson, one of the passengers, and freighters of the Amelia, 
applied to the legislature for compensation, for her lo8S» and received 
it fully. 

The highest tribunal in the State, has, then^ taught us, by their ex- 
ample, that this must be an average loss. And we ought to bear 
the general contribution cheerfully,— i. e. to the extent of the di- 
minished value of the goods, as they stood ; which is the real loss 
of the owners. 

But, here again^ it may be inquired, why does not the plaintiff, 
for the owners and salvors, ask for such recompense of the legisla- 
ture? 
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The answer is, that they have a right of action against the defend- 
ants, who destroyed the property ; and are not obliged to ask it of the 
State. The claim upon the State depends upon the necessity, and 
public call for the sacrifice made. And the plaintiff has chosen to 
put the necessity of such an application upon the defendants. 

But, as I understand the true character, moral, and object, of- this 
very suit, it is virtually an application to the city authorities, by a suit ' 
against their agents, Pinckney and Knight. And it is referred to a 
jury, to determine what is the amount of the loss. 

This bnngs us to the last question in the case — namely. Is tl|e 
verdict for one hundred and thirty-six dollars, sufficient to satisfy the 
plaintiff for the loss of so much of the goods, as were safely landed 
on the terra firma of Folly Island ? The opiuion of a majority of 
the court, confine the claim to that part of the cargo. 

Upon this subject, we would say little — the valuation belongs (o 
the jury. But, it appears to the court, that the part of the cargo car- 
ried to the island, must, nnder the most adverse circumstances, have 
amounted to much more money ; and, therefore, a new trial is 

J. S. RICHARDSON. 



Chancellor Harpeb. I am of opinion that the plaintiff is entitled 
to recover, both for the owners of the property apd for himself^ wi^ 
respect to the property saved and landed on the beach. But not with 
respect to the property which was not saved, but remained on board 
the vessel. The special property, which is the sole foundation of his 
action, depends upon his lien on the goods, for salvage. But can he 
have a lien for salvage on goods which were not saved, but remained 
on board the vessel, liable to perish. 

If the salvors had any certain and determinate interest in the pro- 
perty, I should think that under circumstances, as if the owner has 
also brought suit, the jury might find to the extent of their actual in- 
terest only. In Williams vs. Millington, 1 Hen. Blac. 81, where m 
auctioneer brought suit for goods sold, and the defence was, that the de- 
fendant had paid to the owner of the goods, it was said by Loughbo- 
rough, J., that if the auctioneer had given notice to the buyer, not to pay 
to the owner, he might in respect of lien, have recovered to the extent 
of his actual interest, for commissions, auction duty, and expenses. 
But a jury has not jurisdiction to estimate or allow salvage. That 
must be determined by another tribunal. That it may be properly 
submitted to that tribunal, and that the plaintiff may have the benefit of 
his lien, it seems to me, a matter of necessity, that he should recover 
for the owners as well as for liimself. 

On my construction, too, I think him entitled to recover for the 
other salvors, as well as himself. The contract, for salvage, was 
made with him. It appears to me, that the others were his agents 
and subordinates. It would not make any difference, that as com- 
pensation, he contracted to allow ilmtn a share of the salvage. 
This, however, was matter for the jury. 

The damages, seem ;to me, to have been inadequate. Yet they 
Blight be within the competency of the jury, if ihey were properly 
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instructed. In several cases, we have held, that where a trespass 
has been comnaitted, and property destroyed, t :e measure of dama- 
ges is the value of the property ; and whatever circumstances of ex- 
cuse, or mitigation, there may be on the part of the defendants, the 
jury shall not be allowed to exercise a capricious discretion in find- 
ing less than the value. 

But in the case of , decided at Columbia, we held that 

where the tres)ass was occasioned or provoked, by the fault or laches 
of the plaintiff, himself, the jury may have a discretion to find even 
less than the value. 

These decisions, I think, involve the principles applicable to this case. 

However pure and laudable the motives of the defendants 
may have been, and however necessary their act for the public 
safety, yet, if there was no wrong or neglect on the part of 
the plaintiff, or those he represents, I should think him en. 
titled to the actual value. If there were no such fault or laches, 
it would be unjust, that the burden of the loss, occasioned, how- 
ever, necessarily, for the public safety, should fall on the owners 
of the property alone. But if the ship had sailed from a diseased 
port, and sailed, voluntarily, up to a wharf in our port, with the dis- 
ease on board, and she had been there destroyed, the owners would 
have had no reason to complain, if in an action, for the trespass, the 
jury should give only nominal damages. So any other neglect or 
misconduct of the owners, or their agents, might have the effect of 
reducing them below the actual value. The owners, in this case, 
were liable for any misconduct of the plaintiff, whom they made their 
agent, by a voluntary act ; and he is liable for any misconduct of his 
agents and associates. If an actual necessity for the destroying of 
the goods, were occasioned by the plaintiff's own misconduct, or 
that of those in whose right he sues, he could not complain of any 
damages, however small, which the jury might think proper to give. 
If by indulging in intoxication, they occasioned the disease to spread ; 
if they had brought infected goods into town, or had come into town 
themselves, at the risk of spreading the infection, — ^these circumstati. 
ces might have been properly taken into consideration by the jury, 
according to what they might suppose their importance, and might 
have justi6ed them in giving less than the actual value. 

Upon this reasoning, I am of opinion the cause should be sent to 
another jury. WM. HARPER. 



Mr. Justice Eakle. I agree with the majority of the court, wh# 
think that a new trial should be granted. A. id [ perceive no mate- 
rial difference of opinion, concerning the grouids on which it should 
be sent back. Concurring with those who think that the plaintiff, on 
a sound interpretation of the agreement with the consignees, was en- 
titled to maintain trespass for the cargo landed and saved, for himself, 
and for rhose who were united with him ; and that he was entitled 
to recover the actual value, — I do not choose to consider the question, 
whether he was entitled to recover farther; And I think it safest to 
express no opinion on the subject of mitigating damages, preferring 
to leave that question to the judge, who may try the cause. 

B« J. EARLE« 
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Chancellor Desaussure. I concur with the court, in the judg- 
ment that a new trial sho'ild be granted in this case, on the ground 
that the plaintiff was entitled to recover more than has been allowed 
by the verdict. I concur, " That a bailee to recover in trespass, must 
have a possession in fact, and not a mere right to possession founded 
on an agreement.'* The claim, though made under the form of tres* 
pass, is substantially for salvage; and that can be only for what was 
actually saved from the wreck, and not from what might by possibi- 
lity have been saved. The plaintiff, therefore, was entitled to reco- 
ver as in case of salvage, on the value of the goods actually landed 
on the beach, in the situation in which it was, proscribed or tabooed, 
by the reputation, true or false, of a pestilential taint, which would 
have prevented their being brought up to the city, or sold to ad van. 
tage on a desolate island, or removed, except at a great expense. 
These circumstances should be submitted to the jury for their consL* 
deration. 

The defendants are liable, as the actors in the work of destruction 
of the goods, which had been landed — but will of course be protect- 
ed by the City Council, which acting with good motives^ and under a 
great public alarm, gave the orders tor destruction, which they ho- 
nestly thought necessary to stay the plague, or prevent its spreadmg. 
Bui io doing so, they acted beyond their powers, and out of their ju- 
risdiction ; and they, or their agents, are bound to make good the id- 
jury done to others, for what was deemed the pubUc good. There is 
no principle more deeply founded in policy and justice, than that 
where the public service requires, or is supposed to require, the de. 
struction of private property, compensation sliould be made to the 
owner, unless he is in default ; and it would be safer to err in giving 
too much, than too little, as has been done in this case. 

HENRY W. DESAUSSURE. 



Mr. Justice O'Nball. I agree, that a new trial ought to be grant- 
ed ; but not because the plaintiff is entitled to recover, as a salvor in 
possession, the value of the whole cargo of the Amelia. 

A bailee to recover in trespass, must have a possession in fact ; and 
not a right of possession resting in agreement. Such of the goods 
as the salvoi had succeeded in lauding on the beach, were in his ac- 
tual possession ; and for the destruction or injury of them, he could 
maintain trespass. It may be, that the plaintiff might have main- 
iained another form of action, for the injury done to his rights, under 
the agreement with the agent of the consignees. 

The City Council clearly had no right to destroy the cargo ; there 
was no such immediate and imminent danger of disease from it, as 
would have justified a private man in destroying it ; and they had, 
beyond their local jurisdiction, no other or greater power. 

JNO. B. O'NEALL. 

Yeadon & Macbeth, for the motion. 
AxsoN, City Attorney, and Dunkii^, contra. 
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John Graham vs. The Executors and Legatees of Sabah J. Gra- 

HAH, deceased. 

On appeal from the judgment of the Circuit Judge, at the WilUams- 
burgh Court of Law, on a special verdict, on a feigned issue. 

The case was as follows. 

This was a feigned issue, to try the validity of a paper, purporting 
to be the last will of S. E. Graham, and the jury found the following 
special verdict. 

** We find that Rebecca Campbell, on the twelfth day of January, 
1816, duly made and executed her last will and testament, consisting 
of the following clause, viz: ^ I give, devise and bequeath to Mrs. 
Sarah Cooper, wife of George Cooper, Senr., all my personal 
property to her, and at her disposal at her dealh,'*^ That George 
Cooper, Senr. and one William Gibson, Junr. were named as Exec- 
utors of the said will. That the said Rebecca Campbell, shortly af- 
terwards, departed this life, without altering or revoking the same. 
That the said George Cooper, Senr. departed this life about ten days 
after the death of the said Rebecca Campbell, not having proved the 
will of the said Rebecca Campbell, or qualified thereon, but the same 
was proved by the surviving executor, William Gibson. That shortly 
afterwards, the legatee, Sarah Cooper, took into her possession all the 
property, and retained the same in her possession, until her intermar- 
riage with John Graham, in the month of February, 1818. When 
Ihe said John Graham took the slaves, and other property, into his 
possession, and has retained the possession always since. We also 
find, that the said Sandi Graham, during her coverture with the said 
John Graham, did, on the 13th day of June, 1834, duly make and 
execute her last wdl and testament, in writing, by which said last will 
and testament, she disposed of all the said property to her relatives, 
and others, giving to her husband, the said John Graham, a legacy of 
one hundred dollars; and we have no evidence that her said husband 
knew- of, or assented to the execution of the said will; and shortly a^ 
terwards, departed this life, without altering or revoking the same. If 
the court should be of opinion, firom these fiicts, that the said Sarah 
£. Graham, could lawfully dispose of such property, by last wiU 
and testament, during her coverture, and without the knowledge and 
consent of her husband, John Graham, then we find for the defen- 
dants in appeal; otherwise, we find for die plaintiff in appeal." 

His Honor, the presiding judge, ordered that the postea be deliver- 
ed to the plaintiff. 

A motion is now made to reverse that order, on the ground that the 
pastea should have been ordered to be delivered to the defendants. 

The appeal has been fully and ably argued. 

Two questions are made in the case, which require the decision of 
the court. First, whether the last will of Mrs. Rebecca Campbell 
gave a sole and separate estate to Mrs. Cooper? And, second, whether 
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Mrs. Cooper, afterwards Mrs. Graham, possessed, and dulj exercised 
the jus disponendi, over the property bequeathed to her? The words 
of the bequest, to be construed, are, <* I give, devise, and bequeath to 
Mrs. Sarah Cooper, wife of George Cooper, Senr. all my personal 
property to her, and at her disposal at her death." 

By the common law, the personal estate of the wife, reduced to 
p<»s8ession, becomes the absolute estate of the husband. She may 
hold property, to her sole and separate use, but this is an exception 
out of the rule. To create a sole and separate estate, free from the 
control of the husband, requires that there should be a clear, and dis- 
tinct expression of the intention of the grantor, to create such an es. 
tate, such a departure from the rule. Equivocal expressions are not 
sufficient. In the case we are considering, the words of the will are 
equivocal on this point. 

The bequest is to her. This gives an absolute estate in personal 
property, and she would have the absolute right to dispose of it, dur. 
ing her life, or at her death ; unless she were a married woman, and 
thus disqualified by law, from exercising acts of ownership over it ; 
in which case, her being, and her rights are blended with her hus. 
bund's. The addition of the words, ** at her disposal at her death,*' 
do not, of themselves, add to, or enlarge her interest in, or power over, 
the property, thus previously bequeathed to her. If it had been in- 
tended to give her a sole and separate estate, free, from the control 
of her husband, not subject to his debts, and subject to her disposi- 
tion, by deed or will, it would have been easy to have made such 
provision ; and the law is so desirous to extend to the citizens, the 
right of disposing of their property, accordmg to their affections, 
wishes, and even caprices, that it will recognize, and give effect to 
tfuch departures from the general rule. It does, however, require, 
that the expression of such intent should be plain, explicit, and une- 
quivocal ; else there will be a continual conflict, from the desire to 
nuse up implications of an intention to give a sole and separate estate 
to tTie wife, from slight expressions, leading to unceasing litigation. 
We are, therefore, of opinion, that the provisions of the will, in ques- 
tion, do not create a sole and separate estate in Mrs. Cooper, (after- 
wards Mrs. Graham,) disposable by her, whilst a married woman, 
in derogation of the marital rights. But the personal estate bequeathed, 
vested in her absolutely, and the marital rights of her husband, Mr. 
Graham, attached. If the will of Mrs. Campbell had been proved, 
and the personal property reduced into possession by Mr. Cooper, 
during his life, his marital rights would have attached. But he died 
before these acts were done, and the property having afterwards come 
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into the possession of Mrs. Cooper, was her absolute property, dui** 
ing her widowed state; — ^and became the property of her second bus- 
band, Mr« Grabain, on hpr marriage with him. Under this state of 
things, the jus disponendi wa^ not in her; and her execution of a tes- 
tament, with all due formalities, without the consent of her husband, 
and to the prejudice of his marital rights, was a mere nullity. 

The decided cases shew the difficuhies which environ the subject, 
«nd the perplexities arising from the attempt to give effect to th« 
wishes of parties doubtfully expressed. Th^ English cases are at 
variance with each other ; and our own equally so. In Thomp- 
son and Johnson, 4 £q. Rep. 458, decided in 1814, and in McDon- 
ald and Crockett, 2 McCord C. R. 130, decided in 1827, it will b« 
seen how difficult it is to adjudicate steadily and uniformly on this 
subject, and how important it is, to prevent an incessant litigation, to 
endeavour to lay down, and adhere to some plain intelligible rule, 
which shall leave as little to inference as possible. I will venture to 
say, that it would be best to lay down the rule in this manner. That 
to create fL sole and separate estate for the wife, exclusive ot the con- 
trol adid debts of the husband, there must be a clear and distinct ex- 
pression of that intention on the face ot the deed, will, or other in- 
strumeAt creating the estate, and leaving nothing to mere inference : 
otherwise the gifl or bequest to be taken to belong absolutely to the 
trife, subject to the marital rights, wad not disposable by her whilst a 
feme covert. And the court is of opinion, that there is no such clear 
disposition to the separate use of the wife, in the case we are consid- 
ering, so ad to make it a disposable estate by her. The jus dispo^ 
nendi by the wife of a separate estate, where created, has been a 
vexed question, on nbich decisions of a conflicting character have 
been made. The whole subject of the rights and powers of the wife, 
to bind or dispose of her separate estate, was brought under discus- 
sion in the case of Ewing and Smith, decided in 1811, reported in 
the Equity Reports, 3d vol. 417. It is not necessary, nor is it my in- 
tention, to go into an exammaiion or application of that case. It is 
sufficient to say, that a majority of the then Court of Appeals, (three 
to two) were for limiting the power of the wife to bind or dispose of 
ker estate within the narrower limits, iu concurrence with those cases, 
which were the straightest in that respect, and reversed the decree of 
the Circuit Court. That it was a disputed doctrine, and a vexed 
question, is obvious, from the fact that soon after these decisions in 
South Carolina, the same question in substance came up in New- 
York, before that great jurist. Chancellor Kent, who decided differ- 
e^ntlj from the Chancellor here, and in conformity with the decitfioa 
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of the Coart of Appeals. But his de6ision iTas reversed bj die Su« 
preme Court of Errars and Appeals in New-lfork. 

The subject came up again before the Couf t of £quity in Charles^ 
ton, in the case of the Trustees of Mrs. €Jiialbpn6ys vs. The Execu* 
tors of Chainpneys, in Mar6h and Aptil^ iSil^i^iikhm not reported. 
And in that case the then Court of Appeals, ^(bnsistkig; of five judges^ 
resohred unanimously to adhere to the prineipkir ieai^^m hf die mae> 
jority of the court in Ewing and Smith. Thd Iw*' etaieelJorB Who 
had been in the minority in Ewing and Snntby fiM^S lk^ fiigtn^i 
to the majority of the court, and concurred m fhd ^]^^ni/ Ihat the^ 
doctrine might be settled, and litigation on this subject ttide^^ Whc 
ther the doctrine as to the jus dUpanendi may be considered ^laflj^ 
settled by these decisions, cannot be knovirn tfll the q/aestion eofties up 
more distinctly and more insulated. 

It appears in the case of Frazier vs. Centre an^ fialf, 1 M*Cord*0 
Ch. Rep. 270, that the late learned and acute Judge Nott, doubted 
(pege 275) if the question was finaUy settled in this States Hej^efers 
to Ewing and Smith, and the cases collected 
glish decisions, as well as to the decision of the^ 
Errors and Appeals in New-Yodc, — 17 Jol 
vs. Methodist Church ; and expresses his concui 
the rule laid down by Lord Hardwicke in Gri{ 
617, to wit, ** That where any thing is settled to 
separate use, she is considered a fe^e sole; may a] 
ner she pleases ; and unless the consent of the truaiBlfimiu09qf0S ne< 
cessary, there is no occasion for that.*' 

Whatever may be the ultimate judgment of this court, on these 
conflicting opinions, it is unnecessary to decide now, as the court is of 
opinion, that the will of Mrs. Campbell, bequeathing her personal 
property to Mrs. Cooper, did not bequeath an estate to her, clear ef 
the marital rights tnd control, so di^nctly and expressly, as to cre- 
ate a sole and separate estate, exempt from the debts and control of 
her husband, or subject to the jus disponendi. It is therefore ad^ 
judged that the order of Judge Earle be affirmed ^ and that the 
fOsUa be delivered to the plaintiff, John Graham. 

HENRY W. DESAUSSURE. 

We concur, 

R. GANTT, A. P. BUTLER, 

WM. HARPER. JOSIAH J. EVANS, 

J. S. RICHARDSON, J. JOHNSTON. 
JOHN B. O'NEALL, 

I>iTNKiif and Kino, for the motion. 
Pbtiorv and Hunt, contra. 

Filed 17th May, 1836. 
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The CoMHissioNEBs OF Cross Roads fob Charleston Neck, ads^ 

The State of Soyth Carolina. 

In the Court of Appeals, January Term, 1836. 

Chancellor Johnston delivered the opinion of the court. 

Perhaps my opinion will be better understood by a statement of 
some circumstances shewing the origin of this cause. 

Charleston consists of two parts. The Southern, called the City,* 
has been incorporated. The Northern, called the Neck, i^ governed 
by the general laws of the State, modified in a few special instances. 

The Neck includes Mazyckborough, Wraggsborough, Cannonbo- 
rougb, dec. parcels which take their names from former owners of 
the $oil. 

The land in Wraggsborough originally belonged to John Wragg. 
On his death, it vested in his distributees ; and was afterwards laid 
out into town lots, intersected by streets, here called cross roads. 
- ^ Among others, an oblong square, called Wragg-square, was laid 

out, having Meeting-street along the western end, and Charlotte-street 
along the southern side of it. Another street runs along its Northern 
Side. East of it, lies a lot, now the site of the Second Presbyterian 
(or Flinn's) church. It is alledged, by some, that a street intervenes 
between the church lot and Wragg-square ; others contend, that there 
is no such street, but that what is called a street, is, in fact, part of 
Wragg-square, itself. Which of these statements is correct, does 
not appear ; nor does it seem necessary to inquire. 

The defendants, being the commissioners of roads for Charleston 
Neck, put up a railing, beginning at the church lot, a^id running by 
the lines of Charlotte-street, Meeting-street, and t||e street north of 
Wragg-square, back again to the church lot : so as to enclose Wragg. 
square, if it bounds on the church lot, and to include, with it, the street 
between the' square and the church lot, if there be a street there. 
There are five English gates, at intervals, along the railing. 

For this, an indictment, cofitaining two counts, was preferred 
against them. The first, alledges the existence of a street between 
the square and the church lot, and that the railing, obstructing it, is 
a public nuisance. The second count, is, also, for a public nuisance 
in enclosing Wragg-square, whatever its extent be. 

The cause was tried before Justice Evans, at May term, 1834, 
and the defendants were found guilty on the second count. There 
was no finding on the first. , ^ 
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The circuit judge repcNrts as follows ; 

** It appeared, from the evidence, that that part of Charle8t<m Neck, 
where the alledged offence was committed, formerly belonged to the 
heirs of John Wragg ; and was laid off, when divftdedt into lots and 
streets. On the plats, the spot was called Wragg-square* This square, 
it, was contended, had been dedicated, by the owners of the land, to 
the public use. There was no doubt it had been so dedicated. 

*< The second count involved the questions, for what uses had the 
heirs of Wragg dedicated this square to the public ? and, whether 
the commissioners had any right to enclose it ! 

^< The deed of pariititmf whereby this dedication was made, was 
lost or mislaid. To prove its contents, Mr. Manigault and Major 
Wragg, were examined, (particularly the latter,) who said it was the 
intention of the parties, of whom he was one, to convey it as an open 
square. He was not questioned, as to the intention of the parties, 
\mt as to the contents of the deed, and spoke of the intention of the 
parties, as evidence of what the deed contained.*' 

The defendants now move for a new trial ; and in support of their 

motion, file the Mowing grounds : 

1* That there was not sufficient evidence before the court, that 
the square, called Wragg-square, was public property ; so as to war- 
rant an indictmant for obstructing it. 

« Admitting it to be public property : 

<' 2. That his Honor erred, in charging the jury, that either Mr. 
Manigault, or Major Wragg's evidence, was valid, as to their private 
understanding and intentions, in executing a deed to the public, in 
conjunction with the numerous other heirs — whereas, it is respectful- 
ly submitted, that all they could be legally admitted to prove, was, 
diat such a deed had existed — ^the loss of it, and the contents thereof 
that the square had been conveyed as an * open square,' to the pub- 
lie — ^but no more. 

<< 3. That the very fact of conveying to the public, (supposing it 
'\ever to have been so conveyed,) as an * open square,' authorized the 
Ciomoisflioners, so long as they did not build on it, but kept it open for 
puboib use, to rail it in, as all such squares were proved to be gene- 
rallywue ; inasmuch as it was m evidence, not only* that it could 
not be liBnclered available for the purposes of a square, (as contra dis. 
tmguisheii from a common,) to the pubhc, without such railing ; but 
that it had been, previous jfco the erection of the said railing, and 
would^ again,>^come, (should it be removed,) a public nuisance. 

« 4. That laiUL dedicated to the public, as a square, is in contempla- 
tion of law, a hLhway ; and the right of detetmining how it shall 
be used and laid Oiit, as such, or raited in for the public good, is 
vested, by law, in the commissioners ; and they are not indictable for 
any use to which they shall devote it, unless such use can ^je^ewn 
to be inconsistent with the terms of the original grant, contrary to 
law, or a public nuisance ; neither of which, ha» been proved in the 

present case. 

« 5. That the right of opening or closing up public roads or high- 
waysi and ot deciding on the propriety oi so doing, is fully vested in 
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the commiflsioDen, under die act 1810 ; and their decinon, as to the 
mode of openmg or closing such highways, or as to what manner they 
•hall be used, is eonclusiye on the point^ 

All these grounds apply to the verdict on the second count in the 
indietmeBt ; and to that I shall confine myself. 

With respect to that ground, which excepts to the evidence, my 
own opinion^^-and I speak only for myself, — ^is this : I suppose the 
witnesses^ in speaking of the intent with which the instrument was ex« 
•cttted, were understood to mean, that it expressed that intent, and 
were, therefore, in foet, testifying to the contents of the lost paper ; 
but thejr did not say, what latent was expressed by the instrument. 
This, I think, they should have been required to do; the real inquiry 
beings net what intention the parties to the instrument entertained, 
but what th^ expressed in writing. 

To come, now, to the other grounds : 

The finding is, that the mclosing of Wragg-square, by the de- 
fendants, with a railing and gates, is a public nubauce. * 

A nuisance consists, 1 think, in the omission or commission of an 
act, wherel^ others are annoyed, and their rights violated ; more 
brieity, it is the unlawful annoyance of others. There must be an 
anaof imce as well as a wrong done ; otherwise every wrong would 
he a nuisance. 

A violation of right must attend the annoyance, for if the law jus- 
tifies the act, no one has a right to say that he is annoyed by it. I do not 
mean that a person keying strictly within his own rights, may safely 
annoy another; for it is i;iot lawful so to exercise our own rights, as 
to destroy those of others; but I mean, that if he aunoya that other,- in 
a matter to which he can lay no legal claim, the law will^ not regar^ 
it as an offence. I say this, not that it is necessary to the cm^ hut jb 
preve^^sconstruction. \ ^/^ 

TheiViStinction between a public and a private nuisanc€( is, that 
the former invades the public, die latter pi^vate persona ; Jostice pu« 
nishes the former by crhninal prosecution ; she redres^i^ the injury 
arising from the latter, by action. * 

I will now inquire, wliether Uie defendaats hay6 been properly 
convicted of a public nuisanoe. I mean, does ^fh^ evidence shew, 
that the defendants have untawfuUy annoyed )die public, in the eo* 
joyment of their rights ? 

Whether the act of the defendants violated tfa(e righU of the public, 
must depend on what those rights were. 

I would observe here, that, in my opinion, it is perfectly immaterial, 
whether the public had a right to Wragg-square, itself, upon oonidi- 
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lion of putting it to cert^uo purposes, or only a right to use it for those 
purposes. 

If they own the soil, they may punish a trespass on it. 
But if they can punish a trespass on their property, does that go 
to say, that they are destitute of a remedy for a nuisance, disturbing 
them in the use of it; any more than a private landholder is restricted 
to an action of trespass, and may not proceed in case for^the throw- 
ing insalubrious substances on his land ? 

If the public own the soil, by a conditional tenure, and have not the 
means of punishing an unauthorized violation of the condition ; then 
either they may be subjected to a forfeiture of the property, for no 
fault of their own, at the mere caprice of any vicious or ignorant 
citizen, or even foreigner ; or the grantor mast ' be kept out of prp. 
perty,. which he only parted from, upon conditions, of the violation of 
-which he may be the daily spectator. 

If the soil is in the Wraggs, and the use in the public, any remedy 
which the former may have against individuals, for acts, inconsistent 
with the uses, outstanding in the public, is no remedy at all for the 
public, nor protection to them in their uses; and if they have not a 
remedy of their own, then their rights are only such as individuals 
may choose to concede to them. 

It has been suggested, however, that even if the public has a re- 
medy for a violation of the uses they had in the land, indictment is 
not that renoedy; as an evidence of which, it is said indictment will 
not lie for a malfeasance, on a common. But the reason is very ob. 
vious: the right violated is in the commons, and the injury, is to themy 
and not ta the public. On the other hand, is any proceeding more 
common, or more undoubted, than indictment, for obstructing high- 
ways, when the use, and nothing else, is in the public ? 

Allow me to ask, if indictment is not sustainable for such offences, 
what is the remedy 1 A mere intrusion cannot be an offence, — or 
father diere can be no lOBtrusion, when the very essence of the right, 
is, that every one may enter ; wherefore, I doubt the resolution in 
GoChaVi eaae. (Notab-The analogy upon which instrusion, was held to 
be an affence, does not appear to be founded. The king holds land in 
England, by a personal, or official, or corporate right, which excludes 
the sobjects from entering. Here, as was held, in the Saxe Gotha case^ 
the seizing is in the whole body politic ; which makes every citizen 
an owner, and instead of excluding, gives him a right to enter. Mere 
entry is, therefore, no offence ; the offence is in trespassing, setting 
up exclusive claim, and ousting others.) The oflbnce must consist 
in aomething done, after entering, . or besidea entering. If that act 
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consists in a tort to the land, it is a trespass. But here, the case w« 
have supposed, and to which we are arguing, is when the public does 
not own the land, but a mere incorporeal hereditament in it, which is 
untangible, and not the subject of trespass ; no trespass can be com- 
mitted on it. 

1 have, therefore, no objection to the finding, arising from the qua* 
lity of the right which the public had in Wragg-square. 

But the question arise?, have the defendants violated that right, 
whatever it be, and that to the annoyance of the public ? And thii 
raises, again, the enquiry, to what particular uses, in the square, doei 
the evidence shew the public entitled ? 

According to the evidence, the square was dedicated for ^ an open 
square." What does that mean ? What is the use to be made of an 
open square? 

If there was evidence on the trial, to shew what is meant by an 
open square, it has not been furnished to this court. It was the duty 
of the State to make out its case against the defendants ; this it ha« 
not done, unless it has shewn that the act of the defendants violated 
the public uses of the square ; and this it could not do, without shew- 
ing what the uses were ; but of this there was no evidence, so for as 
I can see. The defendants have therefore been convicted without 
evidence. 

This is the ground, and the only ground, upon which I wish to bt 
understood as relying, in opposition to the verdict. This I feel very 
sure is tenable. There are other views which have struck me with 
force. 

If, in the absence of evidence, we should be called upon to con- 
clude what were the purposes of the dedication, I would resort ts 
two sources. 

Although there is no evidence of what the uses were, there is con- 
vincing evidence of what they were not; whatever uses were intend- 
ed, it is clear the square was not dedicated for a iiighway. Thar^ 
seems to have been a general impression, at the triid, that if this 
square wcus dedicated as << an open square,'* that gave a right, to eve- 
ry citizen of access, at all }>oints, on horseback, and with ev^ de- 
scription of carriage, as well as on foot, and to traverse it in every 
direction ; in short, that it was a common highway, in the most ex- 
tensive sense ; and the defendants themselves, yielding to this as in- 
controvertible, have, in some ot their grounds, resorted to their offi- 
cial authority over highways, as a justification of their act. But 
there is one circumstance which, in my opinion, conclusively estab- 
lishes that this piece of ground could not have been dedicated to any 
such purposes. 
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On three sides of the square, and adjoining it, it is conceded that 
•ertain slips of land were dedicated for streets or highways. Was the 
square itself, which these streets enclosed, dedicated to the same pur- 
poses ? Then why in the dedication, draw a distinction between the 
streets and the square? Why not declare the whole to be one street? 
Or if an open square means a highway, why not include the streets 
with the square, and declare them all one open square ? 

Another source to which I would resort, would be known custom. 
In ail the cities of this confederacy, the custom as to their public 
squares, is to enclose and plant them, leaving gates for the access of 
the citizens. Of this we have instances in the city square of Charles- 
ton, Washington and other squares in Philadelphia; the Park and 
Battery in New -York, and the common in Boston ; besides others* 
They afford air, prospect, and agreeable walks for the health and re- 
creation of the citizens. These, unless there be contradictory evi- 
dence, I take to be the purposes of Wragg-square. 

And here I might unhesitatingly concede, that as the square is not 
a highway, the defendants, as commissioners of roads, had no official 
right to interfere with it. They had no jurisdiction over any of the 
puUic property, but that specially confided to them by their commis- 
sion. The Legislature might have extended their authority to it, or 
they might have created a separate commission for its regulation ; but 
hitherto they have not committed its superintendence to any officers 
whomsoever. The defendants must, therefore, answer for their act 
as for the' act of private persons. ^ 

But is it a public nuisance, for privatQ persons to take a piece of 
ground, in an unincorporated town, dedicated to the public for air, pros- 
pect and walks, but as to which the public have taken no order, and 
erect a railing around it, with gates so as to obstruct neither air nor 
prospect, or the access of individuals? If the rights of the public in 
^^ttgg-square, dre such as I have supposed, the defendants, so far 
£tom having deprived them of them, have helped them to them ; they 
have not annoyed them in the exercise of them ; on the contrary, 
tbey have promoted their enjoyment of them. 

The act of the defendants was neither inconsistent with the public 
rights ; nor has the public been, nor can they, without a change of 
eircumstances, be prejudiced by it. 

It has been suggested, however, that the public only have a right to 
declare the points of access for the enjoyment of this property ; that 
they have not done so ; and the defendants have done it without au- 
thority, and that therefore their act is unlawful. 
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Does it follow that the aet is a ntiwaitce, merely becaase it is uoau- 
thorizdd ? Not unless attended with prejudice to those entitled to 
enjoy the uses of the square. It is damnum absque injuria. 

The want of authority to do au act, does not make it unlawful. 
To be so, it must be a violation of some right. 

The right of the public to regulate the means of enjoying the uses 
here is one thing ; the right to enjoy those uses is another. The 
defendants have violated neither. They have left the community 
the full enjoyment of Wragg-square, for all the purposes to which 
it was dedicated ; aud as the public fiave made no regulations, they 
have violated none, nor have they taken awa^ their right to re- 
gulate. 

I will put a case. Suppose the legislature had estahliahed no com- 
missioners or police for highways, but that highways, nevertbelesSf 
existed. That a right would exist in the legislature to regulate themt 
is indubitable ; that it would be an offence for an individual to ob- 
struct them, no one will daubt ; but would it be unlawful for him, 
without authority, to mend them ? Would it be an oflience for him to 
do any act en them, which did not destroy the use of them? 

If the legislature had appointed commissioners to make regulations 
here, and the defendants had done an act inconsistent with the regu- 
lations, they might be punished for that, according to the nature of 
their offence. But here, no order could he disobeyed, simply because 
none ever existed. 

If officers had been appointed for the purposes I have supposed, 
and the defendants had taken their functions into their hands, they 
might have- been punished for the usurpation. But that offence runs 
very wide of a nuisance ; for I apprehend, as the law now stands, 
it would be no nuisance, for instauce, in a citizen to repair a puUic 
road. 

The defendants have led the community access to the square* irtiicb 
is all they had a right to, in order to the enjoyment of the square it- 
self. They have done more ; they have actually prevented the intro- 
duction of nuisances upon the square. This does appear to me to 
put their act far beyond the pale of criminal offences. 

But as I said before, I rest my opinion that u new trial jBthould ba 
ordered, upon the ground that the rights of the puUic were Botslwwa 
by evidence. It might be that the dedicaticm was of a square to be 
planted and enclosed entirely, and kept for air* and proq>ect only* 
without any right of access ; in which case the defendants have dotim 
less than they might lawfully have done. 
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It 18 my opinioQ that the motion, to set the verdict aside, should he 
-^granted ; and that a new trial should be ordered. 

J. JOHNSTON. 

We concur, 

HENRY W. DESAUSSURE, JNO. B. O'NEALL, 

RICHARD GANTT, J. S. RICHARDSON. 

A. P. BUTLER, 

J. H. Smith and Pbtioru, for the motion. 
Skith, Attorney Genera], contra. 

The above opinion of Chancellor Johnston, was oniitted in thi 
Rep6rt of Cases, decided at January Term, 1836, in consequence e^ 
his not having endorsed a request that it be reported. 



J. C. Blvh vs. A. Della Tokbe. 

Tried before his Honor Judge Bat, Charleston. October Temi, 
1835. 

This was an action by summary process, on an open account fo^ 
$8 1 32, for goods sold and delivered. It was proved, on the part of the 
plaintiff, that the defendant bought the goods mentioned in the ac- 
count, at the prices stated, at an auctiofi sale made by the plaintiff, who 
is an auctioneer, and that the goods were delivered^ On the cross^ 
examination, it appeared that the sale took place at a 6tore, No. 67 
Market-street, which was known as the store of J. C< Karck, who 
was present at the sale. 

The defence stated, and of which the plaintiff had notice in writing, 
that the goods purchased by the defendant, were the goods of 
Karck, and were advertised and sold as such, and that Karck was in- 
debted to the defendant at the time, $84 26, and that the defendant 
bought at the sale, for the purpose of satisfying this demand. The 
advertisement, under which the sale was made, was produced in evi- 
dence, and is as follows : 

•* Groceries, &c. — Positive sale by J. Chas. Blum. This day, the 
14th inst. commencing at 10 o'clock, will be sold at the store. No. 
67 Market-street, south side — the remaining stock of said store, com- 
prising a well selected slock of groceries, wines, and liquors ; condi^ 
tions cash, before delivery* The sale will be positive, the proprietor 
bemg about to engage in another line of business." 

It was also proved, on the part of the defendant, that the store. No. 
67 Maiicec-street, was Karck's, and was generally known as such. 
The defendant offered evidence to prove the debt due by Karck to 
him, which was rejected. The plainiiff 's counsel objected to all evi- 
dence, going to show that the goods were Karck's ; but this objection 
Was overruled. The case was tried by a jury, who found a A^erdict 
for the plaintiff, for the amount of his account under the charge of 
the court that he was entitled to recover. 
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The <lefei!idaiit*6 cotinBel bav6 served me with notice of a motion 
for a new trial on the grounds : 

1. That the court erred in rejecting the evidence offered by the 
defendant, that Karck was indebted to him at the time of the sale. 

2. That the court erred in charging the jury, that the plaintiff was 
entitled to recover. 

3. That the verdict was contrary to law and evidence. 

The above appears to be substantially a correct state ol the case, 
and I was of opinion on the tnal of the issue, that the defendftni was 
liable upon his contract, at public auction, and had no right or autho- 
rity to go and purchase of a third person, a debt or demaad, in order 
to set off against a public auctioaeer. 

E. H. BAY. 



Chancellor Harper delivered the opinion of the court. 

The case of Coppin vs. Craig, 7 Taunt. 243, relied on by the ap- 
pellant's counsel, is certainly in point, to shew, that a purchaser at 
an auctioneer's sale, may set off against the auctioneer, a debt due 
him by the owner of the goods ; or by the person who was held out 
as ouner, by the auctioneer, though he was not, in fact, owner. 
This is supported by Coppin vs. Walker, id. 237, that the purchaser 
may make payment to the owner, and this will be a defence to the 
action of the auctioneer ; and further, that payment to the person, 
livho i^as held out as owner, by the auctioneer, will be good, tliough 
he was not, in fact, owner. 

This is not at all inconsistent with the case of Williams vs. Mil- 
lingtoa, 1 Hy. Bl. 81. That case, as observed by Park, J. in Cop- 
pin vs. Walker, only decides, that the auctioneer may main lain an 
action for goods sold by him. He has a qualified property in the 
goods, in consequence of his lien for expenses, commissions, and 
auction duty. He might, therefore, have refused to deliver the goods, 
until the price was paid ; bilt having delivered them, he has parted 
with his lien. lu Williams vs. JVliUington, possession of the goods 
was obtained by fraud, and it appeared that the auctioneer had ac 
tually paid over the price to the owner. It is like the case of a fac- 
tor, who may maintain an action in his own name for goods sold by 
him, but there is no doubt but that the purchaser may set off a debt 
due him by the principal ; or even in an action by the principal, may 
set off a debt due him by the factor, if he treated with the factor as 
principal, and did not know the owner of the goods. George vs. 
Claggett, 7 T. R, 355, and Rabone vs. Williams, ib. n. The pre- 
aiding judge states, that he thought the defendant had no right to pur* 
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chase a debt or demand, of a third person, to set off against a pub. 
tic auctioneer. But from the previous statement, it does not appear^ 
that the set off offered, hail been so purchased ; indeed, the contrary 
might be inferred. That can only be known, when the evidence, 
which was rejected, shall be received. 
Motion gi anted. 

WM. HARPER. 
We concur, 

HENRY W. DESAUSSURE, JNO. B. O'NEALL, 

J. JOHNSTON, A. P. BUTLER. 

Eable, J. absent. 

Peronneau, Maztck, dc FiNLET, for motion. 
ScHNiERLE, contra. 

Filed 3d May, 1836. 



The State vs. E. C. Lefbonty. 

Tried before his Honor Judge Bijtler, Charleston, January 
Term, 183«. 

The defendant was indieted for selling spirituous liquors lo a slave, 
contrary to the act of 1834. There was but one witness examined, 
Richard Wish. He said that he was one of the marshals of the city. 
He suspected that spirituous liquors were sold to slaves in the shop 
of Daniel Becker & Co. ; and that with a view to detect the offend, 
ers, he gave Mr. Mintzing's Sam three cents to go into the store to 
buy liquor ; Sam went in, and came out with some whiskey. The 
witness went into the store immediately, and found defendant in it— - 
he was the only person in the store. There were bottles and deean, 
ters in the store, which appeared to have liquor in them. There was 
a sign over the door, " Daniel Becker 4» CoJ^ Upon his cross ex. 
amination, the witness said the negro Sam worked at the saw yard of 
SifRy dz; Mintzing. That he had seen him working there for the last 
3 or 4 years ; and that he supposed Sam to belong to Sifly & Mint- 
zing, but he could not say positively — ^he inferred it only. 

1 charged the jury that I thought it material, not only, that the in. 
dietment should charge the sale or delivery of spirituous liquor to a 
slave, but that the names of the slave and his master should also be 
set ottt ; and that it was aeeessary to sustain, by evidence, the aver, 
meats in the indictment. The indictment in this case alleged that de. 
lendant and Becker, (the last of whom was not on trial) sold and deli* 
vered spirituous liquors to Sam, belonging to Jacob F. Mintzing. I 
have detailed all the evidence that was offered to sustain the charge* 
I thought the evidence sufficient to shew that defendants are shopkeep* 
ers and venders of liquors. The defendant contended that it was 
not sufficiently proved that Sam belonged to Jacob F. Mintzing. I 
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told the jury that there was evidence enough to authorize a verdict of 
guilty ; but that if they thought the proof not sufficient, they were 
at liberty to acquit the defendant, for the evidence was by no means 
conclusive. If there was any doubt, the defendant could have solved 
it. The jury found the defendant guilty. 

The defendant appeals on the grounds annexed. 

A. P. BUTLER. 

Grounds of Appeal, 

1st. That there was no proof on the trial, that the defendants C. E. 
La Fronty and Daniel Becker, or either of them, were vendors or 
retailers of spirituous liquors, as charged in the indictment. 

2d. That there was no proof that C. E. Lafronty and Daniel 
Becker, did (as alleged in the indictment) sell spirituous liquors to a 
slave. 

dd. That the averment in the indictment, that C. E. Lafronty and 
Daniel Becker did sell, deliver, <Scc., spirituous liquors, to a certain 
slave named Sam, the property of J. F. Mintzing, was not only 
wholly unsustained by proof, but that the only evidence offered, 
shewed Sam to be the joint property of Sif9y ^ Mintzing. 

WILLIAM RICE, Attwmey for Defendant. 

The grounds of appeal do not question the correctness of the 
charge of the Judge below ; they insist, that upon the facts, the de- 
fendant should not have been convicted. We are however unable to 
discover any error in the verdict of the jury. The motion is dis- 
missed. 

JOHN B. O'NEALL, J. 8. RICHARDSON, 

H NRY W. DESAUSSURE, WM. HARPER, 

JOSIAH J. EVANS, B. J. EARLE. 

Rice, for the motion. 
Attorney General, contra. 

Filed 10th May, 1836. 



Henry B. Hogg vs. Edhond Martin, Administrator of W. D. 

Martin. 

Tried before his Honor Judge Evans, Beaufort, Spring Term, 1835. 

On the 4th November, 1825, the plaintiff lodged with the late Judge 
Martin, a note of one Jaraes Rogg, to John Hogg, dated I3th Feb- 
ruary, 1821; whereon w-re endorsed divers credits, the last of which 
is dated in April, 1823, for $68. Tne note was for $200. At the 
time the note was lodged. Judge Martin gave a receipt, under a copy 
of the note, in these words: '• Received of H. B. Hocrg, the original 
note, of which, the above is a copy. Wm. D. Martin." 

No action was brought on this note, until the 18th October, 1830, 
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'When a writ was sued out by Martin & Davant, in the name of John 
Hogg, the original payee, against John H. Hogg administrator of 
James Hogg, who had died, after the note was lodged for collection, 
and before action brought. The declaration was regularly filed, and 
the case was at issue at spring term, 183L The defendant pleaded 
the general issue, and statute of limitations. There was also a dis- 
count filed of $104. The case was tried at spring term, 1833, when 
the jury returned this verdict: '* We find lor the defeudaat on the 
plea of the statute of limitations." 

Soon after this decision, an action was brought by the plaintiff, to 
charge the defendant, as administrator of Judge Martin, on the ground, 
that the debt had been lost by his negligence. 

On the part of the defendant, it was contended: 1. That his intes- 
tate had been guilty of no negligence. 2. That nothing was due on 
the note, and therefore the plaintiff had sustained no injury. 

To support these grounds of defence, John H. Hogg, the adminis* 
trator of James Hogg, and the defendant in the original action, was 
examined. He stated, that soon after the note was lodged. Judge 
Martin wrote to him, informing him, that the note was lo<lged for 
suit. It was in his father's hfe-time, who died in July, 1826. He 
called on Martin, and shewed him the discount. His father wrote 
to John Hogg, the payee, who was the owner of the debt, and re- 
quested him to come to a settlement. He, (the witness,) saw John 
Hogg, and shewed him the discount. He admitted the discount, but 
objected to the amount charged for ginning six bales of cotton. This 
item, it was agreed between them, should be left to arbitration. Of 
this arrangement, he believes, he gave Martin notice. 

This witness said, that of his own knowledge, he knew the dis- 
count was justly due to his father, and he was still willing to try the 
case on that issue. The note was payable to bearer; but this witness 
said it was the property of John Hogg. , I do not remember if any 
evidence was offered to shew any title of the plaintiff in the note, ex* 
cept that it appeared, firom the receipt, he was in possession when the 
note was lodged. 

I did not perceive any difficulty in the law of the case. An agent 
or attorney is liable for losses sustained by bis negligence. The 
questions of negligence and injury were questions of fact submitted 
to the jury, who decided them by finding for the defendant. I could 
perceive no objection to the competency of the witness, Hogg, or to 
the proof made by him, that the discount was justly due to his father, 
the drawer of the note. It was not rts adjudic€Ua as between these 
parties. The question was, had the plaintiff sustained any injury? 
He surely had not, if there was no sabsisting debt: nor could the at. 
tomey be guilty of negligence in forbearing to bring the suit, when 
the parties had agreed to leave one of the matters in dispute to arbi- 
tration; the decision of which, by that tribunal, would render an ac 
tioQ unnecessary. 

I should have stated in the proper place, that evidence was admit, 
ted of Martin's diligence and attention to the interests of his clients. 
This was relied on to rebut any inference of negligence; and I told 
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the jury it was a fact entitled to some consideratioa in making up 
tJieir verdict. 

JOSIAH J. EVANS, 

Grounds of Appeal. 

1st. That the court erred in admitting parole evidence of a dis- 
count, which had been dul}' pleaded in a snit between the proper 
parties, and by the verdict of the jury in that case decided to be no de- 
fence: it being respectfully submiite4, that the question as to the dis- 
count w^^as res judicata, and that the adraissioH of parol testimony to 
contradict the record was illegal. 

2. I'hat when a client deposits a nrvte, Or other cause of action, 
with an attorney, for collection, the presumption of law, in the ab- 
sence of all testimony to the contrary, is, that he is instructed to sue 
within a reasonaole time, and before the extinguishment of the client's 
legal right by lapse of ttme. 

3d. That the fact of a suit having^ been commenced on the note, 
by the attorney, the defendant's intestate, and prosecuted to judg- 
ment after it was barred by the statute of limitations, was of itself 
sufficient to negative the presumption, if any such existed, that he 
was instructed to give time. 

4th. That if the defendant's intestate was deterred by the discount 
afterwards sent by John H. Hogg, administrator of James Hogg, 
from suing the note earlier, of which tliere was no evidence, it con- 
stitutes no sufficient justification: inasmuch as the verdict of the ju- 
ry, sttstainiBg the plea of the statute of limitations only, was a legal 
decision, that the discount was not vaHd; arvd, in the absence of all 
proof of kifitnictionB from the client authorizing the delay, the justi- 
fication of the attorney, in granting it, must depend upon the event. 

5dl. That there was no sufficient evidence to excuse the negli- 
gence of th« <lefendant's intestate in not suing until the debt was barred 
by the statute of limitations, and his honor ought so to have charged. 

6th. That the verdict is in every respect contrary to law and the 
evidence. 

R. W. SINGELLTON, Plaintiff's Atton^f. 

We concur in the law of the case as ruled by the Judge below. 
Upon the facts we perceive no reason to be dissatisfied with fihe ver- 
dict of the Jury. The motion i» dismissed. 

JOHN B. aNEALL, WM. HARPEK, 

HENRY W. ©ESAUSSURE, A. P. BUTLER, 

J. JOHNSTON, B. J. EARLE. 
J. S. RrCHAR0SON, 

Bailet, for moiion. 
Petigru, contra. 

Filed 10th May, 1836. 
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Executors of J. M'Tber vs. i. L. Hunter, Executor of Ann 

Ferguson. 

Tried before his Honor Judge Richardson, at Walterborougb, 
November, 1835. 

Thi« was an action on account, for divers articles, d«ted 1822. 
The account set fi>rth several crt^dits, running up to 1832, when Mrs. 
Ferguson died. J. M. Heape oroved that he made out tiie account 
from several old papers. Saw the account presented to J, L. Hun- 
ter, the executor of Mrs. Ferguson, in 1833, who, after looking at it, 
observed. ** we will settle it." (t whs not this very paper, but a coj»y 
of it. He TxIno stated, that Mth. Ferguson was a married woman in 
1822, and so continued to 1826, when Mr. Ferguson died. 

The defendant's counsel moved for a non-suit, on the grounds set 
forth in the notice of appeal, which were all overruled. The defend- 
ant then introjluced some counter evidence. Especially, a receipt for 
two bags of cotton, given to B. Ferguson. 

I charged the jnry with the case ; especially, charging them to 
decide — 1. Whether the account was properly chargeaWe to Mrs. 
Ferguson, seeing she was a married woman, at its inception. (I 
thought it ought not to have been charged to her.) But the implied 
promise of the executor, and the credits, indicated that she might be 
liable. — % Whether the account was not barred by the statute of li- 
mitations, under all circumstances. — 8. To weigh well the ibrce of 
the promise to settle, dec*, o£ J. L. Hunter, in 18^3 ; upon which the 
case depended. — 4. To decide, whether the payment of the cotton, 
was not additional to the credits before allowed. 

The jury found for plaintiff $112 ; and the defendant appeals on 
the grounds of evidence only. 

J. S. RICHARDSON. 



Grounds of Appeal. 

For non-suit — 1st. Because Mrs. Ferguson was a feme covert at 
the time the debt was contracted, and not liable for the same. 

2d. Because the case was bound by the statute of limitations. 

3d. Because the original cause of action was not produced at the 
trial. 

4th. Because the bill of particulars filed, exhibited a debt due bj 
Mr. and Mrs. Ferguson, while the declaration was against the exe- 
cutor of Mrs. Ferguson alone. 

5th. Because credits, made by the plaintiffs, were used as evidence, 
to take the case out of the statute. 

For a new trial — 6th. Because the verdict was against ail law and 

fact. 

ELMORE <& EDWARDS, Defendant's Attorneys. 
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Mr. Justice Butler delivered the opinion of the court. 

The account on which this action is brought, was contracted in the 
lifetime of Berkley Ferguson, husband of Ann Ferguson, the testatrix 
of defendant. The account was contracted in February and April, 
1822, and B. Ferguson died some time in the year 1827 ; during this 
time, more than four years, Ferguson, and not his wife, was liable 
for the account. After his death, his administrator or executor 
may have, been held liable, if the operation of the statute of limita- 
tions could have been avoided by any acknowledgment of Ferguson 
in his lifetime. Mrs. Ferguson is not charged in the account, as the 
representative of her husband — she is individually charged ; and it is 
attempted to make her executor answer as though she were original- 
ly liable. It is not alleged that the testatrix was liable for a debt con. 
tracted by her husband, but for her own d^bts. There is certainly 
no evidence or reason to conclude that she had. any agency in origi- 
nally contracting the account ; and her estate could only be made 
liable by some valid promise in writing, to answer for the debt of 
another. She never did assume, in writing, to pay the debt. Cre- 
dits are entered on the account of money paid by her since her hus- 
band's death. These credits were made by the plaintiff, whose in- 
terest it was to make them, with a view to obviate the statute of limi- 
tations. There is no evidence that the credits were made, by Mrs. 
Ferguson's consent in acknowledgment of the debt ; and if they 
were, they would not make her liable for any balance on the account ; 
for no part of which she was ever legally liable. It must follow that 
the declaration of Hunter, that '< we will settle the account," cannet 
make his testatrix's estate liable for a debt, for which she was not li- 
able in her life-time ; and from which she could have been discharged, 
if originally liable, by the statute of limitations. 

It is ordered that a motion for a nonsuit be granted. 



A. P. BUTLER. 



We concur, 



HENRY W. DESAUSSURE, JOHN B. O'NEALL, 

WM. HARPER, JOSIAH J. EVANS, 

J. JOHNSTON, B. J. EARLE. 

MSHMIN6EK, for motion. 
A. L. Edwards, contra. 
Filed 3d May, 1836. 
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James Thompson and Wipe, Executor and Executrix of Murbay, 

ve. Dr. J. W. Schmidt. 

Tried before his Honor Judge Bvtlbs, Charleston, January Term, 
18316. 

Trover f^Sr negro Neptune* 

This case has been once befofe the* Court of Appeals; but as it as- 
sumed somewhat a difieri^t character from what it did on the former 
trial, 1 will repeat the case. 

Plaintiff claimed under a bill of sale from Richard Connolly, dated 
33d September, 1826, and recorded 17th January, 1827. This paper 
conveys the negro to John M^ Murray, m trust for the sole and sepa- 
rate use of his wife, who Was th6 daughter of Connolly.. Murray died 
in April, 1829, having executed his will, in which he appoints las 
wife sole executrix. 

The will gives the property to Mrs. Murray during her life; at her 
death, should he survive her, to his infant' son Michael* Murray, and 
should the mother survive the son, to her absolutely. So that Mts. 
Murray' was sole leg&tee fer life certainly, and should her son die be^ 
fore she dies, she will " be the entire owner of the property. Mris. 
Murray qualified on the i<ri]], the day of Murray*s' death, and in No* 
vember, 1829, married Thompson, the plaintiff.' At the time Thomp- 
son married the widow, Neptune did not go into his possession. Con- 
nolly seemed to have had possession of him at that time. ConnollJ^ 
and his son-in-law quarrelled soon after the mairriage. ' Thompson 
went to the house of Connolly and took the negr6 into his possession; 
as Connolly said — by force. Thompson certainly got possession of 
of Neptune. He put him in the haiids of 'Mr. Lance to sell him. 
fiance was examined, and said that in March, 1830, Thompson 
brought the negro to him, and requested him to sell him. That he 
offered him for sale publicly, and Mr. Wagner became the purchaser. 
Wagner took the negro home, and kept him for three months. Un- 
derstanding that there was some dispute. about the title, he returned 
hun. The sheriff immediately levied on him, and sold him to defen- 
dant on the 8th June, 1830, under an execution in favor of defendant 
against C(mno11y, for $500. This Fi. Fa. was on a confbssion of 
judgment, founded on a note, of same date of the judgment. The 
defendant proved by Connolly, that the defendant had been the family 
Physician of Comiolly from 1826^ till the note was given, and that 
Ifie note was given to liquidate the medical account. Defendant had 
his books in court, and offered them for inspection. Neptune re- 
mained in defendant's possession until January, 1835, when Thomp- 
son, by some means, got possession of hhn. ^ He lodged him in jail 
for safe keeping, and directed the jailer not to lock him up, but to 
give him the liberty of the yard. Defendant on same day lodged a 
detainer. The plaintiff never afterwards applied for the negro, be- 
cause he was told by the jailer, the negro could not be delivered up 
on his demand, if made. On the 23d February, 1835, the action wai^ 
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commenced. On the 5th March, the negro escaped from jail, and ih 
now understood to be in defendant's possession. 

With a view to avoid the statute of Umitations, and to show that 
plaintiffs claimed Neptune, as executor of Murray's will, they produ- 
ced in evidence, Fi. Fa. against Thompson and wife* as executor 
and executrix of Murray, lodged February, 1831. There is yet a 
balance due on Fi. Fa. of $50. The judgment was rendered on a 
bond of $1666. Samuel heyle proved that he held a bond and mort- 
gage, executed to the Fellowship Society, by Jane Murray and Rich* 
ard Connolly, as guardian of Michael Murray, to secure the payment 
of $2000, bond and mortgage, dated 13th July, 1829. The circum- 
stances under which the bond and mortgage were given, will appear 
from the following extracts of proceedings in Equity. 

Bill filed by Michael Murray ,1a minor, by his Prochein amy^ Rich- 
ard Connolly, against Jane T. Murray, 13th May, 1829. The bill 
states that John M. Murray died, leaving considerable property — par- 
ticularly a three story brick house on South Bay, valued at $5000, a 
wooden house in King-street, valued at $1500, some personal pro- 
perty, a negro girl, valued at $300. (From the inventory, the estate 
was valued at $7088.) By the will, filed as an exhibit, the property, 
both real and personal, is given by the testator to Jane, his wife, for 
life, and to complainant after her death, should he survive her. That 
Jane was appointed sole executrix, and qualified. That power is 
given in the will to sell personal estate to pay debts, and if that is not 
sufficient, then to sell the real estate. That personal estate is insuffi- 
cient, consisting principally of a negro girl, valued at $300. The 
only considerable debt due to Samuel Saylor, of $1400, for which 
the three story brick house is mortgaged. That executrix can rent 
the house for $500 annually. If a loan could be effected, the rent 
of the house would pay off Saylor's debt. The bill states that exec- 
utrix cannot effect a loan, as she has only a life estate. Prayer of 
bill is, that the court, by a decree, will authorize complainant to joia 
said Jane in a mortgage for naid loan. 

The answer admits the facts, and expresses her assent and wish, 
that the house should be mortgaged for the loan. 

The Commissioner's report states, that he had consulted Mrs. Jane 
Murray. That $480 have been expended in repairing the house — 
that rent is equal to $500 a year — which, although exclusively de. 
fondant's, (Jane's,) as tenant for life, under the will of her husband, 
she desires to be appropriated for the relief of the real estate. The 
surplus of the loan, say about $200, which will make up the 
$2000, it is her intention to expend in replenishing the stock in trade 
left by her late husband, (it seems Murtsy had a ston;.) That she is 
anxious to preserve the stock in the store, for the support of herself 
and child; that the girl she has, she wishes to retain for family j>ur« 
poses. If the personal property is preserved, defendant will be able 
to meet the demands of all the creditors of her husband, except th« 
ii^r^gAg^^* <u^d that a loan cannot be effected without the person en. 
titled in renriainder joins in the mortgage. The report recommend* 
that Connolly, as guardian of the remainder-man, may be authorized 
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tb join the defendant in a mortgage, to obtain the loan of f 3000< 
Report confirmed. 

The loan was accordingly obtained, and Mrs. Murray, during her 
widowhood, and Thompson, after his marriage with her, have been 
in the entire possession and enjoyment of the real property, and stock 
in trade, purchased by Mrs. Murray* with the surplus of $200, 

It is. perhaps, necessary that I should state, before 1 notice the le- 
gal positions which I took and maintained before the jury, that Rich- 
ard Connolly, and bis daughter, to whom he gave three negroes, by 
a bill of sale, of same date with that of Neptune, were examined as 
witnesses. The purpose of the testimony, was to show that the deed 
by Connolly to Murray, in trust for his wife, was fraudulent. Other 
witnesses were examined to the same point, on both sides; and if it 
be necessary, their testimony can be referred to in my notes, and in 
the report of Judge Earle, which I send up with my report 1 thought 
Connolly a competent witness to impeach the deed in a contest be- 
tween third persons. What legal interest had he to support defen- 
dant's title? Whatever interest he had in the negro, has been sold to 
pay his debt. The defendant purchased at sheriff's sale, and was 
bound by the principle of caveai emptor. If he bought nothing, he 
gets noticing; and the money he paid, will be regarded as paid on the 
oldest execution in the office. 

I do n«t exactly understand the precise objection to Mrs. Murray's 
lestmony. I cannot perceive her interest. But upon the question of 
fraud, I was rather with the plaintiff, and concurred pretty much, 
with the position laid down by Judge Earle, in the former trial. 

The true question in this case, is on the statute of Umitationa. 
Was Thompson in possession of Neptune, before defendant purchased 
him at sheriff's sale; and if he were, in what character did he have 
possession of him? Did he take him as legatee, or executor of 
Murray's will? He could certainly have elect^ to take the negro as 
legatee. My opinion was, that the facts and law both sustained the 
position that he took the negro as legatee. It was certainly compe- 
tent for him to" have done so. I must here refer to my opin. 
ion, delivered in the Court of Appeals, for my reasons, and the gene. 
tel principles on which I rely. Murray's estate, at the time of his 
death, exclusive of this negro, was valued at something over $7000. 
The exact amount of deto did not appear. The most satisfactory 
testimony on that part of the case, is the proceedings in Chancery, 
referred to above. The amount of debt was small, compared 
with the value of the estate. When Thompson married Mrs. Mur- 
ray, how was she holding the property? It seems to me, by the pro- 
ceedings in Equity, she had assented to her legacy^ and should be re- 
garded as holding the property, as legatee under the will. She had 
repaired a house, and had aiade arrangements to pay all the debts, 
and was in the enjoyment of the rents and profits of the houses; and 
selling goods in one of them— ^oods purchased by money borrowed 
•n mortgage. It is said that a debt of $50 is yet due on an old judg. 
tatsaU That could not prevent her from making her election. In- 
deed, she could have made her election, at any time, in my opinion, 
it shf had chosen to have done so. If she did not make her else- 
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tioD then, has she done so yet? Are Thompson* and his. wife, hold^ 
ing the houses, and receiving the rents and profits of tl^em, ^s eJ^ec- 
utorsy or, in their own ri£:ht as legatees? I think it cannot be main- 
tain^i that, because, ther<^ is yet a small debt due, they are still hoidf 
ing the,j>roperty, as executors. It would l»e against the fact, and the 
implication of law. 

** 7he asseut of an executor to his own legacy, may be ^itht^r ^x- 
pressed or implied. Such election may be implied from his langui^e 
4>r conduct. If he say he will have it according to the will, thai 
founts to assent to have it as legatee. So if a term be devised to 
the executor for life, and afterwards to B, if he say thfi^ B will have 
it after him, that wiU imply that be took as legatee. So if by deed, 
reciting that he has a tema foryears, by devise, he grants it over ; 
or if he takes the profits of it to his own use ; or if he do up the te- 
nements at his own expense. All these indicate an assent tq the le» 
gacy.*' — ^Toller 345. Now, has not Mrs. Murray nearly done all 
these things b^ore her marriage ? And if she has ^ak^n o;ie part 
of the estate^ as legatee, she should be regarded as taking tiie whole 
of it in the same right; or rather, Thompson should be. — <' An assent 
to take part as residuary legatee, is an assent to take the whole resi- 
due m the same character.'' — ^Toller 845. When Thompson took 
the negro into his possession, before sheriff's sale, be should )>e re- 
garded as taking him as legatee ; and if so, he is barred by the fta. 
tute. Thompson sold the negi^ to Wagner» withput.pretending to do 
so, as executor of Murray. He sold his interest absolutely. , If it 
should be decided that plaintiff was legatee, the minor's interest in 
remainder will be unimpaired. 

The jury found for the defendant, 

A. P. BUTLER. 

_ ■ * » • .. 

Will ef John M* Murray. . ., 

'< I desire that my personal estate be impiediately siold after my <je- 
cease, and out of the naoneys, arising therefrom,.i^l my just debts an^ 
funeral expenses be paid ; afid should that prove insu^pisnt (or .the 
above purpose, then. I desire that .pay exQBUtrix, herQinaflerpamedt 
may sell my real estate, p. wUt my three s^ry brick, bouse on South 
Bay, the lot of land and premises thereunto belonging, as.also^ vny 
two story wooden house, now occupied by me a^ a dvfelUng.house 
and grocery store, at the lower end of Kiog-street, and out nf . the 
moneys, arising therefrom, pay and satisfy such of my, debts ;as shall 
remain unpaid, out of the sales of my personal estate*. After pap^ 
ment of my just debts and funeral expenses, 1 give tc^ ipy. beloved 
wife, Jaae M. Murray, my real and personal e^te, tdluqh may re* 
main after the payment of my just debts as aforesaid, for andduriqg 
her natural life ; and afler her decease, I give th^ same to my son, 
Michael Murray, an infant; to him and his heirs forever ; but shoiiU 
my said son Michael, die befpre his mother, then I desire that py es* 
tate, both real and personal, should vest in my wife and her heirs». exe- 
cutors, administrators and assigns, forever. And, lastly, t do conatip 
tute and appoint, my said wife, executrix of this my last will and tes- 
tament, hereby revoking all wills by me heretofore made» Jat testis 
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mony whereof. I have hereunto »et my hand, and affixed my ^ seal, 
this 18th day of April, 1829. 

JOHN M. MURRAY. [L. S.] 
Signed, sealed, published, and declared, as and for the last will and 
testament of the above John M. Murray, in the presence of us^ Jo. 

SEPH DoveHBRTYy JoHN BrYAN, StBVKNS PeRRT/' 

Grounds of Appeal.^ 

1. That the objections to the competency of Richard Connolly and 
Mrs. Murray, as witnesses, on behalf of defendant, ought to have 
been sustained, they being interested to defeat plaintifTs action. 

2. That his fioaer erred in point ef law, in his charge to the jury, 
in stating that an executor, residuary legatee, could assent to his le- 
gacy before payment of debts, and could make his election to take as 
legatee, within nine months, whereas it is respectfully submitted, the 
law is otherwise. 

3. That his Honor erred in charging the jury, that the rights of the 
minor, as remainder-man, could not l^ affected by a verdict for de- 
fendant in this case, whereas it is submitted, that the subject of this 
suit, being perishable property, a recovery of the value of the neg^o, 
convertea by defendant, would better secure the minor's interest. 

4. Because there was no evidence of an actual assent by plaintiffs, 
to take as legatee, and none could be inferred or presumed, inasmuch 
as testator directed his personal estate to be sold by his executrix, for 
payment of his debts, and a large amount of debts still remain un- 
paid. 

5. Because his Honor stated to the jury, that the attempt of the 
husband of executrix, (made within twelve months from, testator's 
decease,) to sell the negro to Wagner, was an election to take as le- 
gatee, whereas such act was necessary on his part, as executor, to 
£ilfil the direction of the will to sell the* personal estate for payment of 
debts, and in point of law, the goods of testator do not vest in the 
husband of an executrix, and if he take them, they are applicable 
to the trust to which they were subject in the hands of the wife. 

6. Because the title to the negro in dispute, was clearly proved to 
be ilk Mrs. Thompson, as executrix of Murray, the said negro not ha- 
ving been specifically beque«tthed to her, but she being, by the will, 
expressly made residuary legatee of a life estate,, (her son, still a mi- 
^or, being remainder-man,) only-ofwhat should remain afterpayment 
of debtSf and the debts of the estate being not yet paidr— and the ver- 
dict should, therefore, have been for the plaintiffs, the action in this 
C9B^ having been brought within five years from the conversion 
by defendant , , 

7. Because the verdict was, in other respects, contrary to law and 
evidence. 

WM. LANCE, Plaintiffs Attorney, 

Chanoellor Johnstok delivered the opinion of the court 

The competency of Connolly, and ef Mrs. Elizabeth Murray, i^ 
4iuestipned by the first ground of appeal. 
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Connolly, on the 28d of September, 1826, for the consideration df- 
100 dollars, conveyed Neptune, the subject of this suit, together with 
another slave, named Jim, to John M. Murray, *' for the special use 
and benefit of Jane Murray," (daughter ot Connolly, and wife of the 
said John M. Murray,) «< and the heirs of her body." On the same 
day, Connolly, by a separate bill of sale, and in consideration of 150 
dollars, conveyed three other slaves, Ned, Ellen and Peggy, to his 
other daughter, then Elizabeth Connolly, now Elizabeth Murray. 

John M. Murray, died in April, 1829, leaving a testament, of which 
he appointed his wife sole executrix ; and she intermarried with her 
GO'plaintifiT, Thompson, in November of the same year. 

Thompson, in March, 1830, having probably for the first time ob- 
tained possession of Neptune, delivered him to Lance to sell him ; and 
Lance sold him accordingly to Wagner, with whom he remained 
about three months ; when understanding that the title was question- 
able, Wagner returned himi. 

Tbe SherifT immediately levied on him, as Connolly's property, 
under a fi. fa. in favor of the defendant, Schmidt, against Connolly ; 
and on the 8th of June, 1830, sold him to the defendant 

On the 2dd of Feb. 1835, the plaintiffs brought this action, la3rin^ 
claim to the slave Neptune, as the personal representatives of Joha 
M. Murray. 

On the trial, the defendant undertook to shew that Connolly's bill 
of sale to Murray, for Neptune, was fraudulent ; and to that point 
examined Connolly and Elizabeth Murray. 

The question is, whether they were competent to give that testi- 
mony. 

The objection to Connolly's competency is stated to be, that sjbould 
Neptune be recovered from the defendant, the credit for the purchase 
money will be taken ofif his execution, and Connolly will become agai^ 
liable to its operation ; or that if the credit still remains on the ex^u- 
tion, the defendant may resort to Connolly for the purchase money, 
as for so much paid for him on a consideration which has failed ; and 
that Connolly is, therefore, interested to ward eff this liability, by giv* 
ing such testimony as will prevent the defendant from losing the sait. 

But it seems to be forgotten, that the defendant did not purchase 
from Connolly, but from the sherifiT; who sold only such title, better 
or worse, as Connolly had. There was no warranty on the part of 
Connolly. He was no party to the sale ; nor otherwise privy to it, 
than that the law authorized the sheriff to cut him 6ff from after- 
wards claiming the property sold. So that the defendant is bound bf 
the principle of caveat emptor ; and in case of losing the property. 
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iMDy in laWf neither resort to Connollj for the purchase money, ner 
claim to have the credit taken off his execution, so as to restore its 
•peration. 

The caee in New. Reports, mentioned by PhiHips, (1 Phil. 52, 8 ; 
2 New. Rep. 881) and reUed on by the plaintiff's. counsel, does not 
make Connolly incompetent. I have not bad an opportunity to con- 
suit the reporter, but the case, as represented by Phillips, was this : 
Goods in possession of A, were levied on by the sheiiff for the debt 
of B. On a suit brought by A against the sheriff lor the levy, and 
tried before a sale by the sheriff, B was held to be incompetent to 
prove the goods to be his, and not A's. The distinction between that 
case and this, is, that before sale, the debtor has an interest to make 
the goods liable for his debts ; after sale, his interest is gone. 

He who objects to the competency of a witness on the score of 
interest, must prove his interest. We have seen that there is in Con- 
nolly no legal liability dependant on this suit. The authorities gene- 
rull> lay it down^thatan interest, to be disqualifying, must be a legal 
interest. But my opinion is, that a witness is incompetent if he has 
an interest, whether that interest is legal or equitahle^ provided the in- 
terest be immediate ; that is, not dependent on any extrinsic contin- 
gency. An interest is no less capable of producing bias in the wit- 
ness, (which is the ground of disqualification) because it is an equita- 
ble) one. Besides, a legal interest may result from an equitable liabi- 
lity. lU therefore, the defendant could, on being defeated here, 
reach Connolly in Equity, Connolly would be incompetent. But, if 
Schmidt would, in case of defeat, have any equity against Connolly, 
it must depend on something not yet shewn. This case is clearly 
distinguishable from the Hamburgh cases, as every one will at first 
glance perceive. 

The objection against Elizabeth Murray's competency, is, that if 
the defendant loses Neptune, the price credited on his "execution will 
be thereby withdrawn, and the execution may be levied on the three 
slaves which Connolly conveyed to this witness ; and that she is in- 
terested to avert a recovery attended with such consequences. But 
we have already seen that the credit will not be withdrawn, even if 
the defendant is defeated here. 

Before I consider the other grounds of appeal, I will briefly state 
the reasons upon which I concurred in the judgment of this court, at 
the last term, ordering a new triaL 

The plaintiffs sued as executors of John M. Murray, styling Mrs. 
Thompson executrix, and Mr. Thompson executor, in her right. 

According te the proofs Thompson had reduced the ^lave into pos- 
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session, after bis marriage with the executrix ; (and had even roarfe 
an ineffectual sale of him) before the defendant's conversion. 

The defendant relied on the act of limitations. The circuit judge 
charged the jury, that if the property in the chattel converted was ia 
the plaintiffs, as executors, in virtue of Mrs. Thompson's exetutoi'- 
ship, the plaintiffs could not be barred under five years ; on account 
of the saving in the act in favor «f femmes convenes ; which, (he 
instructed them) applied as well to femmes couvertes^ sustaining the 
character of trustees, and suing in a representative right, as to those 
who sued in their own right. 

My opinion was, that the circuit judge was clearly right in holding 
that the representative character of a fetnme cauverte, would not 
tlurow her out of the pale of the saving in the act. That although 
the character of a trustee is representative^ the*]|trustee's title to the 
subject matter of the trust, is a legal one purely. The legal property 
is in the trustee. That when a femme cauverte executrix sues for 
the estate's property, she sues for her own property ( and that it is a 
mere confusion of ideas, to consider that her trusteeship has any 
thing to do with the matter, beyond conferring the title to the property 
on her. And that unless the fact of being a trustee converts a femme 
eouverie into a femme soUy she falls within the very words of the sa- 
ving clause. And not only so, but every reason leading ihe legisla- 
ture to protect married women against the bar of the statute in re- 
spect to their individual property, or rights, would apply as regards 
fictitious property or rights held by them ; with this addition, that giv- 
ing this security in relation to the latter, is a benefit to the cestui que 
trusts^ who are oflen subjected to disabilities themselves. 

But I thought the charge was wrong in another respect. I thought 
that as the wife's right to the property was a legal right, so was the 
husband's. Thatit was a common marital right ; in exercising which, 
be might sue for property outstanding, joining her in the action, and 
assuming that character for both, which alone entitled her to the pro- 
perty. (2 T. R. 477.) But that the property once reduced into his 
possession, became, to all intents and purposes, in law, his private 
property; although he must answer for it in equity. That for a con- 
version of such property once reduced into his possession, (although 
trust property) the joinder of the wife was unnecessary ; and that 
therefore neither he nor she could clkim the saving exception in the 
act. Just as one who unnecessarily sues as executor, when he may 
sue in his individual right, is responsible for costs, from which he 
would be exempt, if it were necessary for him to sue in his represen- 
tative character. 
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t am still of 4ie same opinion. And this expression of it will shew 
that I considered the question, whether Mr. and Mrs. Thompson, or 
either of them, had, as executors, assented to her legacj in the slave 
Neptune, whoUy immaterial. For, granting they had not as8ented> 
and that Thompson still held as executor, ([ say Thompson alone, for, 
as I argued in Spann and Stewart, coverture merged the wife, although 
ft trustee,) they were nevertheless liable to be barred under five years* 
If I had considered the question of assent to this legacy to be the 
turning point in the case, on the former trial, I should have acquiesced 
in the verdict f believin|; that that question is one of &ct, and not of 
law. 

But now the c^ae cbmes up under other' etrcumstances. The 
Acts of the case have been submitted to a jury, with instructions that 
they were at liberty to infer an assent from &eml. And the appel- 
lants now maintain the position, that, for certain reasons stated in 
their grounds of appeal, Uie executors could noi assent. 

The second ground of appeal maintains that an executor cannot 
assent to a legacy within nine mopths. The appellants are supposed 
to refer to that act of the legislature, which protects executors from 
being sued for the period just mentioned. But as the act was in- 
tended for the protection of executors, they may surely waive its be- 
nefits. An executor may not be sued for a legacy within nine 
months, but he may deliver it without being sued. The authoritiefl^ 
are clear that an executor may, even before probate, assent to a lega- 
cy ; surely, then, he can do so at any time afterwards. (Toller 46.^ 

The same ground of appeal asserts, that when, by the terms ot 
ibe will, the legacy is given after the payment of debts, the executor 
canuo^ assent until the debts are paid. There seems to be nothing to 
distinguish sucb a legacy firom any other. By law, whether the will: 
saye so or not, no legacy is deUverable until the debts ^re paid* But 
what follows I The executor may, if he please, deliver. He does 
so at his peoril. As between the executor and the legatee the assent 
is valid. If creditors are injured, they may, in cisise the executor it 
irresponsiUe, pursue the legacy in the hands cf the lejg^atee* 

But here it is Aot a creditor who raisesthe objectiou; but the execu- 
tor comes to complain of his own act. 

That an executor cttn assent, is matter of law. Whether these' 
executors did or did not assent, was a foot for the consideration of 
the jury, and I see nothing to induce me to say they found it without 

evidence. 

i do not understand the proposition laid down by the court, and 
in the bih ground of appeal, to have been laid down as* 
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oiatter of law ; but that the fact of selling to Wagner was pointed 

out as one from which the jury might infer an assent to the legacy. 

With respect to the rights of the remainder-man, it is too clear that 

he is not legally affected by the verdict, to admit of a doubt. 

My view on that ground relating to the act of limitations, has been 

already stated. 

Mj opinion, on the whole, is, that the motion should be dismissed. 

J. JOHNSTON. 

We concur, 

IlfiNRY W. DESAUSSURE, JOSIAH 1 EVANS, 

WM. HARPER, J. S. RICHARDSON. 

B. J. EARLE, 

Lancb and Yeadon, for motion. 
Smith, Attorney General, contra. 
Filed 13th May, 1836. 



Isaac C. Dutabt, Administrator de honU fton,of John Duvast, ts. 

Chasles £• Choviit. 

Tried before his Honor Judge Buti.eb, at Charleston, January 
Term, 1836. 

Trover for five negroes, Hannah and her four children, Lavinia, 
Adam, Hagar, and Sarah. 

Miss Elizabeth Ohovin lived with John Dutart, the testator, until 
his death, which took place some time in 1819. She continued to 
live at the residence of John Dutart, the homestead, after his death, 
with her sister, the widow of John Dutart, as long as she lived. She, 
Elizabeth Chovin, died in the spring or summer of 1832. She 
seemed to hav« been an inmate in John Dutart's family all her life. 
She owned several negroes, and Hannah among others. In January, 
1819, she sold her negroes to her brother-in-law, John Dutart, and as 
security for the purchase money, she took his bond for about $1300. 
This was the state of things at John's deatb. The plaintiff contended, 
that Hannah and her children, were a part of John's estate at the 
time this action was brought. The defendant, who had taken posses, 
sion, of the negroes, contended that they were not a part of the es- 
tate, and rested his defence on two grou ids : 1st. That plaintiff 
could not recover, if he could not shew title in himself; and 2d, that 
he, defendant, had a right to the negroes, by virtue of a parol gift from 
Elizabeth Chovin to his wife Jane, a niece of Elizabeth, and daugh- 
ter of John Dutart. Whether the title was in plaintiff, depended upon 
what took place between David Gaillard, the ejsecutor of John Ju. 
tart's will, and Elizabeth Chovin, in their life-time. It was contended, 
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that Gaillard, the executor, had delivered up the negroes in satisfac- 
tion of the bond. Whether this was the case, or not, depended ^q 
the testimony which was ofiered on the trial. I took the testimony 
very fully at the trial, and must refer to it for the elucidation and de. 
cision of the question. David Gaillard and EUzabeth Chovin, both 
died in 1832. Some of the children of John Dutart, who had be. 
come of age, had taken their shares of their father's estate. Others, 
Mrho were not of age, had their negroes at work together on a planta- 
tion, a short distance from the homestead, the late residence of their 
father. These negroes were at the homestead, and whether they 
formed a part of John Dutart's estate, was a question. To prove 
that Hannah and the other negroes had been returned in satisfaction 
of the bond, David Gaillard's declarations were principally relied on. 
I allowed his declarations to be given in evidence, against plaintiff's 
title, as he claimed under Gaillard. Gaillard said he had returned 
the negroes, and that they had been accepted by Miss Chovin. To 
reinvest the title to the negroes in her, it was proposed to give in evi- 
dence, her declarations— -declarations, made not in the presence of 
Gaillard, nor at the time when he said he returned the negroes ; but 
declarations made at different times, when Gaillard was not present. 
On one occasion, Gaillard paid 924 on the bond, and sent word to 
Miss Elizabeth Chovin, to take the negroes back. I allowed any 
thing she said at the time to the messenger, to be given. But it 
fleems, at that time, she made no reply ; but took the bond back, upon 
which the credit of $24, was entered. At a different time and occa- 
sion, altogether, it was proposed to give her declarations. Any exer- 
cise of right, or assertion of claim to the negroes, I allowed to be 
proved. The whole question m the case, was, whether Gaillard had 
delivered up the negroes, and she had accepted them in satisfaction of 
the bond. Plaintiff contended, that this was not the case, because in 
1824, long after the time of Gaillard's declarations, he wrote a paper, 
purporting to be the will of Elizabeth Chovin, in which this bond is 
mentioned, and attempted to be disposed of by Elizabeth. The pa- 
per had but two witneses, and was not valid at her death. I admit- 
ted the paper in evidence, not as a will, but as the admission of Gail- 
lard, in 1824, that the bond was still in existence. Any declaration 
Doade by Elizabeth, in relation to her accepting the negroes, bef(Mre 
this, might have been qualified by Gaillard, if made in his presence. 
He might have said that the negroes were delivered up on condition 
that they were taken in satisfaction of the bond ; or that they were 
to work with her till the bond was paid. At any rate, it is a general 
rule, that the declarations of a party cannot be given in evidence, to 
establish his own title. To shew the character of possession, they 
niay. And in this point of view, it will be seen by the evidence, 
they were received in testimony. I did not charge on the statute of 
limitations, because, if in fact, the negroes had been delivered back, 
and the bond thereby paid, there was an end of the question. Thi« 
case depended on evidence, and I cannot undertake to say, which was 
the truth of the case. From the declarations of Gaillard, and the 
posture of affairs at his death, the weight of evidenee would seem tf 
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be against die plaintiff. But in 1882, when Elizabeth Chovin died« 
she left, ,w))at she supposed, her will, written by Gaillard, in whicb 
this bond if mentioned. I am inclined to think the bond was left 
at the Ordinary's office after her death, by the present plaintiff, ac. 
cording to the testimony of O'Hear. I charged the jury, that if they 
believed the negroes had been delivered up, and accepted, the bond 
was paid. 

Verdict for plaintiff, 1600 dollars. 

A. P. BUTLER. 

Grounds of Appeal. 

1. That his Honor excluded evidence of the declarations of E& 
zabeth Chovin, that she bad accepted the negroes delivered to her 
by GaiUai:d, in satis&ction of the bond ; and that she claimed, and 
held the said negroes in her own right, and adversely to the exepitor 
of Dutart* 

2. That his Honor allowed a paper, purporting to be the will of 
Elizabeth Cbovin, tp be read in evidence, although it was not duly 
attested, 9nd had been refused probate by the Ordinary. 

3. That the evidence of the negroes having been delivered up to 
EljziLbotb Cbovin, in sfitisfaction ot her bond, and that they, thereby, 
became her propieity, waa so full and clear, that the jury were not at 
liberty to find aeainst it. 

4. That a tiye by adverse possession, and the statute of limitations, 
in iUizabeth Cbovin, wa^ fully proved, and his Honor ought so to have 
cliargpd. . . 

& That the damages found are excessive, and unwarranted by the 
evidence, greatly exceeding the highest estimate of the plmntiff '« 
own witness* 

%• That the verdict is altogether agajnst law find the evidence. 

H. BAILEr, Defenianes Attorney. 

Chancellor Dayid Jomitson delivered the opinion of the Court 

The court haying arrived at the conclusion, that the declarations 
of Elizabeth Chovin, that she had accepted the negroes from Gaillard, 
in satisfaction of the bond, referred to in the first ground of the mo^ 
lion, was improperly rejected, it will be unnecessary to expri^te Hny 
opinion on the merits of the case.-^I shall therefore confide myself 
to that question alone ; premising, however, that there can be iio 
question that the paper purporting to be the will of Efizabeth Chovin, 
referred to in the second^ground of the motion, ^as properly admit- 
ted in evidence, not as a pstper having the effect of a will, but as evi- 
dence of the understanding both of herself jmd Gaillard, in relation 
to the title of the negroes. 

The negroes had originally belonged to Elizabeth Chovin, who 
sold them in 1819 to plaintiff's testator, and took his bond for $1300, 
the amount of the sale. The testator died shortly afler, leaving ^ 
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bond unpaid ; and by his will, appointed David Gaillard his executor. 
The estate of the testator had been divided between his widow and 
cMidren, as directed bj his will ; and the negroes in dispute, as well 
as the negroes bequeathed to his wife, were left on the plantation 
where he died, and where the widow and Elizabeth Chovin,who were 
sisters, resided after his death. David Gaillard, the executor, said he 
had returned them to Elizabeth Chovin, and that she had accepted 
them in satisfaction ef the bond. The plaintiff claims the negroes as 
9L part ot the unadministered assets of his testator, and the defendant 
under a parol gift from Elizabeth Chovin to his wife, the daughter 
of testator, who was her niece. And it is obvious that the question, 
whether there was or was not, an agreement between Gaillard the 
executor, and Elizabeth Chovin, to rescind the contract for the sale of 
the negroes, by the latter, to the testator, was ap important inquiry. 
And hence the question, whether the declarations of Elizabeth Cho- 
vin, that she had accepted the negroes from Gaillard, in satisfaction 
of the bond, was, or was not admissible, on the part of the defendant. 
The rule laid down by Starkie m his Treatise on Evidence, part 1, 
page 47, is, that declarations which have no tendency to iUustrate the 
question, except as a mere abstract statement, detached from any par. 
jticular fact in dispute, and depending for their effects entirely on the 
credit ot the person who makes them, are not admissible ; but if, on 
the contrary, any importance can be attached to it as a circumstance 
which is part of the transaction itself, and deriving a degree of credit 
from their connection with the circumstances, independently of any 
credit to be attached to the speaker, then they are admissible. Digby 
vs. Stedman, 1st Esp. Rep. 328, is referred to in illustration of the 
rule, when in trover for a watch, the defendant was permitted to give 
in evidence, an entry made by himself of the delivery of the watch 
according to the order of the plaintiff, to a third person. And Lord 
^enyon put it mainly on the ground, that it went to support the evi- 
dence of a witness, who had sworn that he saw the watch delivered, 
and saw the entry in the hack shortly after it had been made hy the 
d^endant. So in Tomkins vs. Saltmarsh, 14 Serg. and Rawle 375, 
wl^ere in an action agiunst a bailee, for the loss of goods by negligence, 
he was permitted to give in evidence his own acts and declarations 
immediately before and after the k>ss, to repel the allegations of neg- 
ligence. So in the case of Darby's Administrators vs. ftice, 2 Nott 
de M'Gord 597, where the defendant was permitted to give in evidence 
his own declarations, that he knew certain bank bills which had been 
in the possession of plaintiff's intestate, as a circumstance tending te 
shew that lie had received them from the defendant. 
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The objection to the evidence offered here, is that it is the mere de- 
claration of Ehzabeth Chovin, under whom the defendant claims, that 
the property in the negroes was in herself; and if it stood alene, and 
was dependent altogether on the credit due to her, it must, according 
to the rule, be clearly inadmissible ; but when it is recollected that 
Gaillard himself had declared that he had delivered the negroes to her 
in satisfaction of the bond, and that the circumstances will warrant 
the inference that they were in her possession, and under her exclu* 
sive controul, it will be perceived that her declarations were indispen- 
sably necessary to make out a complete history of the transaction, if 
indeed it was imperfect without them ; and they derive their weight 
and influence from the attending circumstances, rather than from th« 
credit due to her. They tend too, directly to corroborate the evidenct 
given of the declarations of Gaillard, that he had delivered the ue- 
groes to her, as in Digby vs. Stedman. They prove her knowledge 
of an acquiescence in the transaction referred to in the declarations 
of Gaillard, as in Darby's Adm'r. vs. Rice. 

There is another class of cases referred to by the counsel, which 
strike me as showing very clearly the application of the principle — 
they estabhsh the position that the declarations -of even a party are 
admissible to characterize his possession of property ; as that it is ad- 
verse or otherwise, as in Jones vs. Mickle, Harper 419 ; Markley vs. 
Amos, 2 Bailey 603 ; so in Forrest vs. Trammell, 1 Bailey 77 ; 
when in an action for the admeasurement of dower, the demandant 
was permitted to give in evidence the declaration of her deceased 
husband, to show the extent of his possession. This appears to have 
been conceded on the trial; and a distinction appears to have been ta« 
ken between the admissibility of the declarations of Elizabeth Chovin, 
characterising her possession as adverse to the claim set up by the 
complainant, and not as evidence of the agreement between herself 
and Gaillard ; but I have not been able to mark the difference. Con- 
ceding that she was in possession of the negroes, and that her dec- 
laratiuus as to the character of her possession, were admissible, in 
what manner are they to be proved ? Surely not by suppressing a 
part of what she said at the time, and substituting its legal efie<^ 1 Tbm 
rules of law require that the whole shall be taken togedier ; and 
whether they consist ot the naked declaration that she held adversely 
or subordinate to Gaillard, or had taken them from him by force, or 
purchased from him, stating the time, place, and manner,-*they are 
equally admissible. 

And it strikes me that the character of her possession necessarily en- 
tered into the matter in controversy. If subordinate to the claims ef 
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AaUlard, that circumstance would repel the evidence of the agree- 
ment between them; but if under circumstances corresponding with 
the agreement, then it as necessarily tended to support it. 

But there is another view of this matter. The question in issue was 
whether there hud been an agreement between Elizabeth Chovin 
and Gaillard, the executor, that the former should take the negroes in 
satisfaction of the bond, and proof of her assent was indispensable. 
Perhaps the declarations of' Gaillard, and her subsequent possession, 
might be regarded as sufficient evidence of it between these parties; 
but clearly it is susceptible of higher proof; and in the absence of 
any deed or other writing, there is no other mode of proving it tbau 
by her own declarations — not as declarations depending for their sup- 
port on the credit to which she was entitled, but as evidence of the 
fact that she did consent to receive the negroes in satisfaction of the 
bond. 

Motion granted. 

DAVID JOHNSON. 
We concur, 
JOSIAH J. EVANS, HENRY W. DESAUSSURE, 

JOHN B. O'NEALL, J. S. RICHARDSON. 

Chaacellor JoHNiT«N. Justice to the Circuit Judge requires m% 
to states that the only ground upon which I concur in the ordering of 
a new trial, depends on a fact which did not luUy appear on the trial 
below, but has been agreed on by counsel here. The fact to which 
I allude, is, that the plaintiff is the administrator of Elizabeth Chovin, 
as well as of John Dutart. 

It is competent for the defendant to shew that the plaintiff, as ad- 
ministrator of John Dutart, has no title in the slaves. For this pur- 
pose he offered the declarations of Gaillard, the preceding represen- 
tative of John Dutart, that he had transferred them to Elizabeth Cho- 
vin, in payment of her bond. If the jury relied on this evidence, it 
was complete proof of the transfer. But, as they might possibly con- 
sider these declarations as evidence of a mere offer on the part of 
Gaillard to make the transfer, it was proper for the defendant to shew 
that Miss Chovin had accepted it, and executed the contract. 

If Miss Chovin had been a stranger to the plaintiff, her declarations 
dial ^e had accepted Gaillard's offer would not, in my opinion, have 
been competent) as against the plaintiff, to prove th^ acceptance; being 
her mere statement of what had been done. But as the plaintiff is 
her representative, he is bound by her declarations. 

The declarations of Miss Chovin should therefore have been re- 
ceived, as evidence against the plaintiff, that the title of the slaves was 
out of him, as administrator of Dutart, and vested in him as adminis- 
trator of xMiss Chovin. 

If the plaintiff could not, under the counts of his dpclaration, rely 
•o his title as Miss Chovia's representative! this evidence alone woul4 
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bave been destructive of bis rigbt to recover; and the defendant need 
not have proceeded to prove a gifl from Miss Chovin to his wife, or 
any other title under her. But if the plaintiff could recover on his 
title, as administrator of Miss Chovin« then, and not till then, would 
it be necessary for the defendant to shew evidence of a claim under 
her. 

From what I have said, it will appear that I do not regard the de- 
darations of Miss Chovin receivable under the idea of res gesUa; ar 
seems to be the opinion of my rbrother Johnson. On that iK>tnt I 
i^ree thoroughly with the Circuit Judge. And as to the case of 
Darby vs. Rice, 2.Nott dc M'Cord, 397, it is not authority to that 
point. The declarations of the plaintiff were there received on th«r 
score of their internal evidence; upon the same principle .that extorted 
isoofessions of a culprit, that he deposited stolen goods in a particular 
i^, are evidence against him, if the goods are found at the place de<f 
scribed by him. 

J. JOHNSTON. 
Bailet and Petigbu, for motion. 
HvNT, contra. 

Filed Idth June, 1836. 



Chancellor D. JoHifSdN* and Mr. Justice G^wrr,. were mostly jab- 
sent duiing the silting of the Court of Appeals, April Tefm, 18d6 ; 
the former holding the Circuit Court of Chancery, and the latter th# 
Circuit Court of Law. 



^RO¥£R FOR HLAVBS^ 

TRIED ON CIRCUIT. 

Before hii Honor Judge Eabi<]!, Sumter, Spring Term, 189&.' 
John R. Spanm vs. Cm. and John Bbown. 

The question presented fbf the eonsideratioo of the court, ariseir 
under tHe act of 1827, in relat^n to the action of trover, which re- 
quires the sheriff, on proper affidavit made, ** to cause the defendanl 
to enter into bond, wi^ sufficient security, * (the sheriff himself,) fot 
the production of the chattel sued for, to satisfy the plaintiff's judg- 
ment, in case he should recover ; and such specific chattel shall be 
liable to satisfy the plaintiff's judgment, to the exclusion of other cre- 
ditors.*' 

In thi» case it has inadvertenrfy happened,^ that an important wit- 
ness on behalf of the defendants, has become their surety on the 
bond ; and the object of the motion now 'made, is to restore the com- 
petency of the witness, by divesting his interest. 

The motion heretofore made at a former term, and refused, was to 
surrender the piersoos' of the defendants to the custody of jthe sheriff, 
in discharge of the surety ; and in refusing that motion, the Court 
(of Appeals) has held, that the surety is not entitled to the privileges 
of bail, and that to surrender the defendants. Would not be a compli- 
ance with the condition of the bond. 

Referring to the last section of the act, which provides that cer- 
tain officei^ shall '< grant orders for bail at any time during the pen. 
deacy of any suit, in like manner, as such orders are granted at the 
commencement ;" and construing the several sections in pari materia^ 
9S I think they should be construed, so as to afford the same remedy 
after the suit brought, as at the commencement of the action, I think 
it may well be doubted, whether the proceeding under the act is not 
analogous to bail. For it can hardly be contended, that the security 
tinder the last clause, when claimed after action brought, is different' 
from that intended under the first ; that under one, the defendant can 
only be held to b&il, while under the other, he must give security for 
the production of the property. Waiving, however, the discussion 
of a question, which is considered as settled, let us proceed to inquire, 
whether the surety can be released by the production and surrender of 
the property sued for at the trial, and before verdict ; for that is thv 
i(uestioQ presJented. 

23 
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The statute is remedial, and is to be construed liberally^ so as to 
advance the remedy, and suppress the mischief. Its object and pur- 
pose seem to be two-fold : 1. To secure the lorthcoming of the pro- 
perty, to satisfy the plaiotifT's judgment, in case he should recover. 
3. To create a lien on the specific property in behalf of the plaintiff^ 
in preference to other creditors. The argument agninst the motion, 
assumes, that the latter object can only be secured in conjunction with 
the former ; and that the preferred lien is created only in case^ where 
the bond is actuall}! taken for the production of the chattel under the 
first section. I think this may well be doubted. Suppose no bond 
taken in pursuance of the order ? That, the defendant proves re- 
fractory, and refuses to give bond, preferring to remain in custody ; or 
that the sheriff is unable to arrest the defendant, or neglect to arrest 
him? I apprehend the lien, in favour of the plaintiff, would still at- 
tach ; and that the essential remedy intended to be provided by the 
latter clause of the first section, for the very mischief which led te 
the enactment of the law, could not thus be defeated by the perverse- 
ness of the defendant, or the negligence of the sheriff, or his inability 
to perform the duty required of him. And this leads, naturally, to 
the inquiry, how the sheriff is to perform the dnty 1 He is required 
«< to cause the defendant to enter into bond." How shall he do this ? 
The most obvious, and perhaps, the most effectual mode, is, to arrest 
the body of the defeodant, and detain him in custody, until he give 
the bond. But in case he cannot arrest him, and the properly sued 
for, be found within reach of the sheriff, I am inclined to think that 
it would be a legitimate means of enforcing the order, and compelling 
the security to take possession, and retain it to satisfy the plaintiff's 
recovery, serving the process as in other cases of the absence of the 
party. He would thus secure to the plaintiff the very remedy in- 
tended to be afforded by the production of the property, and the pre- 
ferred lien. In this case, the bond has been given ; with a condition 
to be void on the production of the slaves in question, to satisfy the 
plaintiff's judgment, in case he shall recover. The nature and ex- 
tent of the surety's undertcdting, are to be ascertained from the plain 
and obvious import of the act under consideration ; and this is to be 
construed, so as to advance the remedy for an existing evil, in such 
way as to secure to the plaintiff the benefit iutended ; but not on tech. 
nical grounds, so as to place the defendant in a worse condition than 
he would have been, without making that of the plaintiff any betteri 
Now, if the property is produced at the trial, and is placed in the cus- 
tody of the court, residy to satisfy the plaintiff's judgment, as a verdict 
is rendered in his behalf, it would seem that his condition is in no de. 
gree worse, than if the surrender were delayed until after judgment 
and execution ; it would seem that the bond is not only compUed with 
substantially, but literally, and that the purposes of the act are fully 
accomplished. The objection that the surrender before judgment 
subjects the property te other liens in behalf of previous creditors, ie 
founded, as 1 have already advanced, in a mistaken construction of 
the act ; for I would hold, in case of an action commenced under 
this act, according to the forms prescribed, that the lien attaches, 
whether a bond be takeu or not. But even, if this bo enroneousy stil^ 
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4»n the surrender and delivery to the court, oa the trial, other liens 
aould not attach, lor the property would be in possessiou of the court, 
and in the custody of the law, in pursuance of the provisions of the 
statute, and in compliance with the condition of the bond ; and the 
eourt would see that the property should be appropriated accordingly. 

The objection, that the bond provides for the production of the pro- 
perty, to satisfy the plaintiff's judgment, and therefore implies a deli- 
very after verdict, and thus precludes a delivery before, is a techni- 
cal objection, and is, I think, untenable on a sound construction of 
the bond itself, without reference to the act. No time is stipulated for 
the performance of the condition ; and if the rule of construction 
contended for, be carried out to its legitimate extent, it would be diffi. 
eult to say, at what time the surety would be discharged by a surreo- 
der. If he could ifot deliver before verdict and judgment, he could 
not for the same reason, before execution issued. At what time after 
would he surrender, in order to discharge himself? At what time 
would the condition be forfeited, and the penalty incurred ? At the 
instant of the lodging of the execution, or at the day of the return, 
•r at any, and what intervening day ? 1 know of no rule of law by 
which we can ascertain the precise time when such a condition would 
be forfeited ; nor can I perceive any good reason, why a delivery of 
the property into the custody of the court, at the trial, is not the most 
appropriate performance of the condition. It must be borne in miud, 
that the surety is not liable for the amount of the recovery in dama- 
ges ; he does not undertake, that the defendant shall abide and per- 
form the judgment of the court ; nor that he shall answer to the ac- 
tion, and pay the condenmation money, as in case of a bond to re- 
plevy under tlie attachment act ; but only for the production of the 
property specifically. The argument in the case of Gray ads. Young, 
therefore does not apply here, nor is there any analogy. 

In case of the bond to replevy, neither the court nor the sheriff can 
interfere to relieve the security ; for until final judgment, the amount 
of the recovery cannot be ascertained ; of course, the intent of the 
«ecurity*s liability is uncertain, and the condition cannot be performed, 
except by full payment ; or a surrender of the principal himself ; it 
having been held in that case, that the security is entitled to the pri- 
vileges of bail. But, in this case, the intent of the surety's under- 
taking is known, by reference to the record and affidavit, both of 
which contain a specific description of the property, in the possession 
of the defendant, for the delivery of which he is bound, and the diffi- 
culty and uncertainty in the former case, are obviated. 

Another objection raised, is, that the bond is a contract made with 
the former sheriff; that the present sheriff is no party to the pro- 
ceeding, and therefore cannot consent to the delivery, nor discharge 
the surety. This leads to the inquiry, whether this is an official bond ; 
and there can be no doubt that it is. The act requires the security 
to be given to the sheriff of the district. This bond is taken in that 
form, <' held and bound unto the sheriff of Sumter district." But 
if it were given, and made payable to the late sheriff, Mr. Durant, by 
name, it is equally clear, diat it would be an ofiicial bond, which 
wtuld descend tc his successpr in ofiice ; if sued on, must be sued in 
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the nftme of the aaceeeaoTf and not in that of the ex-iherifi^ not being 
assignable, as bail bends are. Watson, ord. vs. Whitten. 

The condition, therefore, is to be performed to him who is to enforce 
die penalty. Besides, who is to execute the judgment, in case the 
plaintiff should recover ? The present sheriff is to lay hoki of the 
property, under the execution, and of course, to him is the perlbrnir 
ance of the condition to be rendered. 

It is objected hirther, that the surety is liable for the delivery of thu 
property at all events, or for its valuer and therefore the bond cannot 
be discharged by delivery at any-time anterior to the determination of 
the suit. That the defendant is so liable, I admit. But it can hardly 
be made out that the surety is so liable» in case the negroes should 
.die, or otherwise be destroyed by the act of God. If it were so, J 
apprehend very few bonds would be given. Th<! sound interprBtatton 
is, that the surety engages ior the defendant that he shall not inakfl 
way with the property, but shall produce it if in being, so as to be iia.. 
ble to the fdaintiff's judgment. He undertakes to secure the plain- 
tiff against the fraud or other misconduct of the defendant^ and also in 
aid of the intention of the statute, against the claims of other credi, 
tors ; that the plaintiff shall not be in a worse condition after recove- 
ry, than if his right were tried at the instant of eonversion, except 
only the casualties which may destroy the property. Ag^nst these 
it would be monstrous to say that he undertakes to secure (insure) 
the plaintiff. The rules for the construction of conditions are well 
aettled. ** If the condition be possible at the time of making it, and 
afterwards become impossible by the act of God, the act of the law, 
or the act of the obligee himself, then the penalty of the obllgaiion is 
paved. For no prudence or foresight of the obligor, could guard 
against such a contingency." (2 Black. Coin. 341.) ^ If a man be 
let to main prize, it is a good plea at the day lor the mami captors to 
aay, that he who was let to Inain prize was dead before the day. If 
the condition be that the obligor shall enfeoff the obligee at such k 
day, and before the day the obligor die, and the land descend on the 
heir, the condition is become impossible by the act of God, and the 
performance thereof is excused. One devised to his daughteif, on conr 
dition that she should marry his nephew, on her attainaig twenty yearl 
of age, and the nephew died young, so that she could not comply, H 
was held that the condition was not broken. Bacon Abiridgeiaetat, 
Condition." So here if the negroes were to die before the day of 
trial, the condition would become impossible by the act of God. Alid 
the condition might become impossible by the act of the law. Siip^ 
pose a slave to commit a capital offence pending the trial or suit, and 
on conviction, he should be executed ; the performance of the condi- 
tion would be excused. A slave is an intelligent, rational being, sub^ 
ject to the influence of like passions with their masters and owners^ 
If one, who is the subject of an action of trover, and for whose deliv 
very a bond has been given, on a sudden affray with a fellow 'slave is 
killed, or it he commit suicide, although such an event perha)>n oould 
pot be regarded the act of God, yet it would be such a casualty ap 
would excuse the performance of the condition. It has been held in 
jsur courts, that the owner of a steam boat, as a carrier, is ihH 
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for a slave Who remains below during die passage and is rowned. (4tii 
M'Cord, 223.) . But I do not mean to decide more than the distinct 
question p^eserx^ed, whether the negroes can be surrendered at the 
time of trial, in discharge of the bond. If deaths have occurred be- 
fore tbis» the question of the liability of the surety becomes a distinct 
4>ne from that now before the court, and may lead to a separate dis- 
icussion. And this leads me to refer to the distinction which I threw 
jout during the argument, between a proposition to surrender to the 
'Court at the trial, and a surrender at any indefinite time before. I 
think such a distinction is well founded. This is said to be a contract 
between the surety and the sherifif, affording a certain security (by 
bond, which is a personal contract) to the plaintiff; and the argu- 
ment is, that the court cannot change the security. Now this scenes 
ito me to be petUio prindpiu For the security is not changed, 
either by a surrender before, or at the trial ; a new surety is not 
substituted. The thing intended to be secured, is substituted in 
place of the contract to secure. The contract is executed by the 
.delivery ; and the plaintiff is placed precisely on the ground 
most for his benefit, at least in case of a delivery at the trial. 
But in ease of a proposition to surrender at an indefinite pe- 
riod, before trial, it may be doubted whether the court would in- 
terfere to compel the sheriff to receive the property, not denying 
.that such a delivery, if accepted by the sheriff, would be a good plea, 
jia bar U> an action on the bond. The objection raised as to expenses 
and safe keeping, would be addressed to the discretion of the sheriff. 
The delivery to him, I apprehend, would not save the defendant from 
liability for hire, but for this, the surety is not liable. The argument, 
however, that such a delivery to the sheriff, before trial, would be vir. 
taally a delivery to the plaintiff, and a discharge of the action, is not 
without plausibility, and such a course might lead to embarrassing 
difficulties. But I perceive none in the course now proposed. The 
flame question of identity, which is now suggested, must have arisen 
when the sheriff was called on to take the security, for he must then 
have been satisfied, in order to assess their value, that he might deter- 
mine the amount of the penalty. It must, also, arise again, when the 
Axeeution comes to be satisfied, afler judgment; and the difficulty is 
now no greater than it was before, and will be again. 

This case has been before the Court of Appeals, on the question for- 
merly made, whether the surety could discharge himself by a surren- 
der of the principal. The learned judge, who delivered the opinion, 
threw out an intimation that the surety might discharge himself, by 
delivering the property, without further expression of his views. That 
quetstion was not distinctly made; and, although in general^ 1 do not 
feel bound by a vagrant dictum thrown out in argument by that court, 
and am duly impressed with the importance of not professing to de- 
cide any question not distinctly involved, and directly made, yet the 
opinion of the learned judge is entitled to great consideration. And 
I am pleased to have it in support of my own deliberate judgment. 

In order, therefore, to prevent irreparable mischief to the defendant, 
which woujkl «mue from a construction which would (dace the plain- 



1S2 



TROVER F0R:fi4.AVES. 



tiff in no better condition, if the trial proceeds, I sbaU permk the 
bond to be cancelled^ on the deiiverj of the negroes. 

B. J. EARLE. 

JVbte.— M'Donald vs. Clark. 4 M'Cord, 223. The owner of ar 
steam boat, as a carrier, is not liable *for the value of a slave drowned 
on the passage, without fault of the carrier, and where the death ill 
caused by the act of the eiave. JoHtrsoff* J* said — ** Let it be recol- 
lected, that' this womati is a human bein^, and possesses reason. Oaa 
the carrier restrain or control the operation of her mind ? She wills 
her own destruction or escape. Can h^ prevent it ? She possesses 
the power of locomotion. Shall he bind hor in fetters, or coafine her 
in the hold of his vessel ? It ought to have been put to the jury to say 
whether the loss occurred, by the neglig^enoe of the defendant, •r fk% 
aet of the slave herself.'* 
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AN ACT 

TO ORGANIZE THE COURTS OP SOUTH CAROUNA. 



8bc. 1. Be ft enacted hy the Hon. Senate and House of Repre- 
tentoHveSf now met and sUting in general assembly, and by the au. 
thority of the samCf That the several Courts of Law and Equity ia 
this State, shaU hereafter be held at the times aod places* as foUows : 
that is to say, 

FOR THE COURTS OP LAW. 

For the Southern Circuit— At Columbia on the third Monday in 
March and October. At Orangeburgh on the fourth Monday in 
March and October. At Barnwell court-house on the first Mon- 
day afler the fourth Monday in March and October. At Walter- 
borough on the aecend Monday after the fourth Monday in March 
and October. At Coosawhatcbie, or the seat of justice for Beau- 
fort district, on the third Monday after the fourth Monday in March 
and October. 

For the South-western Circuit— At Abbeville courthouse on the 
third Monday iii March and second Mondt^y in October. At 
Edgefield court-house en the fourth Monday in Maroh and third 
Monday in October. At Newberry court-house on the first Monday 
after the fourth Monday in March, and fourth Monday • in October. 
At Lexington eourt-house on the second Monday after the fourth 
Monday in March, and the first Monday after the fourth in October. 

For the Western Circuit — At Pickens court-house pn the third 
Monday in March and second Monday in October. At Anderson 
court-house on the fi>urth Monday in March and third Monday in 
October. At Greenville court-house on the first Monday after the 
fourth Monday in March, and fourth Monday in October. At 
Spartanburgh court-house on the second Monday after the fourth 
Monday in March, and tbe first Monday after the fourth Monday in 
October. At Laurens court-house en the third Monday after the 
fourth Monday in Marchi and the second Monday after the fourth 
Monday in October.. 

For the Middle Circuit—At Union court-house on the thirH 
Monday in March and second Monday in October. At York court* 
house on the fourth Monday in March and third Monday in Octo- 
her. At Chester court-house on the first Monday afler the fourth 
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Monday in March, and fourth Monday in October. At Lancaster 
court-house on the aecond Monday after the fourth Monday im 
March, and the first Monday after tli(» fourth Monday in October. 
AtWinnsboro' on the third Monday a Her the fourth Monday in 
March, and second Monday after the fourth Monday in October. 

For the Northern Circuit — At Chesterfield court-house on th* 
third Monday in March and October. At Kershaw court.houss 
on the fourth Monday in March and October. At Sumter court- 
house on the first Monday after the fourth in March and Oc- 
tober. At Darlington court-houee on the second Monday after 
the fourth Monday in March and October. At Marlborough court- 
heuse on the third Monday afler the fourth Monday in March and 
October. 

For the Eastern Circuit — Ai Marion court-house on the fourth 
Monday in M<irch and October. At Horry court-house on the 
first Monday after the fourth Monday in March and October. At 
Willi amsburgrh court-house on the second Monday afler the fourth 
Monda}? iu March and October. At Georgetown on the third Mon- 
day after the fourth Monday in March and October. At Charleston 
on the first Monday in January, for four weeks, and the first Monday 
in May i'ar six weeks, and on the first Monday in October, for two 
weeks, for Sessions business. Tlio firit day of the term of the 
Court of Conanion Pleas for Charleston district, in January ensuing, 
shall be die return day, and all WritL and Processes issued to the 
said term, although another return day be named therein, shall be 
returnable en the first day of * .d t^rm. 

COURTS OF EQUITY. 

At Charleston on the first Monday in January for four weeksr, 
and first Monday after the fourth Monday in May, for six weeks, if 
necessary. 

For the second Circuit — At Coosawhatchie, or the seat of justice 
for Beanfort district, on the first Monday in January. At Walter- 
borough on the second Monday in January. At Barnwell court- 
house, on the third Monday in January. At Orang^eburgh on the 
fourth Mguday in January, 

For the third Circuit — At Sumter court-house on the first Mon- 
day in January. At D<irlington court-house on the second Monday 
in January. At llarion courthouse on the third Monday in Janu- 
ary. At Williams burgh court house on the fourth Monday in Janu- 
ary, and at Georgetown, on Wednesday afler Williamsburgh, to sit 
till the business is ended. 

For the fourth Circuit — At Camden, on the first Monday in June. 
At Columbia on the second Monday in June. At Lexington court- 
house on the third Monday in Juue, and at Newberry court-house 
• . the fourth Monday in June. 

For the fiith circuit — At Edgefield court-house on the first Mon. 
day in June. At Abbeville court-house 'on the second Monday in 
June. At Anderson court-house on the third Monday in June. At 
Pickens court-house, the Thursday aftijr Andersen. At Greenville 
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•^ourt-house, the fourth Monday in June, and at Laur«Bg court- 
house on the Thursday after Greenville, to sit till the business is 
ended. 

For the sixth Circuit — At Spartanburgh court-house, on the 
first Monday in June. At Union court-house on the second Mon- 
day in June. At York court-house on the third Monday in June. 
At Chester court- house, on the fourth Monday in June. At Lan- 
caster court-house on the first Monday after the fourth Monday in 
June, and at Winnsberough, on the second Monday after the fourth 
Monday in June. 

That a special Court of x^quity shall 1^ held at Coosawhatchie, 
OD the fourth Monday after the fourth Monday in March next. 

Sec. 2. That all Processes and Recognizances heretofore made 
returnable to the court of any of the said districts, be legal, good 
and binding for the court next to be held in said district, according 
to this act. 

Sbc. 3. That the Chancellors, by consent of parties, may hear 
causes at Chambers when the ssme are ready for hearing, and they 
shall be authorized to hold special courts, wheaever the same may 
be deemed necessury, in any of the districts aforesaid. 

Sec. 4. That Commissioners in Equity shall be elected for 
the districts of Chesterfield, Marlborough, and Horry ; and the 
said Commissioners for tho districts of Chesterfield and Marlbo- 
rough shuU attend the sitting of the Court o^ Equity at Darlington, 
and the said Commissioner for the disfHct of Horry, shall attend 
the Court of Equity «t Georgetown, with such papers and docu- 
ments as may be requisite for the hearing and determining of the 
ISquity causes of their respective districts. 

Sec. 5. That nil appeals from the Courts of Law shall be heard 
and determined in a Court ot Appeals, consisting of the Law 
Judges — and that all appeals in Equity shall be heard and deter- 
mined in a Court of Appeals, consisting of the Chancellors. That % 
the said courts shall meet at the same time, and be held as follows : 
that is to say : at Charleston on the first Monday in February, and 
at Columbia on the ftrsi Monday in May, and fourth Monday in 
NoTcmber. 

Sec. 6. That in all questions of law, as distinguished from 
Equity, the Court of Chancery shall follow the decision of the 
Court of Law. 

Sec. 7. That upon all constitutional questions arising out of the 
Constitution of this State, or of the United States, an appeal shall lie 
to the ^hole of the judges, assembled to hear such appeals. That 
an appeal shall also lie to the whole of the judges upon all ques- i 

tions upon which either of the Courts of Appeal shall be divided : J 

or when any two of the judges of the court shall require that a ^ 

oause be further heard by all the judges. 

Sbo. 8. That the Judges of Law and Equity, when assembled 
as aforesaid, in one chamber, shall form a court for the correctioa 
•f all errors in law o.r equity, in the cases that may be heard before 
theoi : wi that it ihall be the duty of the judges to make all proper 
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rulef and regulations for the practice of the said Court of Errora, 
and for the mode of bringtag causes before them. 

Sbc. 9« That each Chancellor shall have power to hear at 
chambers, and to confirm, or refuse to confirm, reports of Commis- 
sioners in Equity, and to make the proper orders thereon, in all 
matters of account and partition ; and shall likewise have power 
to hear at chambers, and to make the proper orders thereon, all peti- 
tions tor guardians : Provided^ That in case of any application to 
a Chancellor at Chambers, reasonable notice thereof shall be given 
to the party or parties in interest. 

Sbo. 10. That all appeals in Law and Equity, from the District 
Courts held in the district of Barnwell, shall hereafter be heard 
and determined in Charleston, instead of Columbia, as heretofore ; 
and that the clerk of the Appeal Court at Columbia shall transmit 
to the clerk of the Appeal Court in Charleston all the cases from 
the district aforesaid, which shall remain undisposed of at the ad- 
journment of the Court of Appeals, now sitting at Columbia. 

Ssc. 11. That this act shall go into operation from and after the 
first day of January next : That all acts and parts of acts repug- 
nant hereto, are hereby repealed. 

In the Senate House, the twenty first day of December, in the year 
of our Lord, one thousand eight hundred and thirty-six, and in 
the sixty -first year of tho Sovereignty and Independence of the 
United States of America. 

PATRICK NOBLE, President of the Senate. 
D. L. WARDLAW, Speaker of the House of 

Repreuntatives. 
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W. R. Scott, Sheriff, ads. T. G. Cash, Colonel iUt Regimeiit» 

Rule to sholnr caus^ tehy an execution froni a court martial^ 
agaiast C* W. Cade^ had not been collected. 

Tried before his honor Judge Gantti at Kingstree, Fall Ternv 
18S6. 

Judge^s Repott, — This was a rule against the sherifT of Williams- 
burg District, to shew cause why he had not collected and paid ove:^ 
an execution from a court martial, fur default. The rule being 
granted, the sheriflf, in his answer, referred to the execution, and 
submitted whether he could be ruled ou an execution from a court 
martial, lodged in his office, 6th July, (835; and whether, it so, 
the execution itself authorized his proceeding under it. The pro- 
ceedings were under 31st, 32d, and SSd sections of the military 
act of 1883. The process was headed '< Stale of South Carohna/^ 
<< Willianosburg District,'' and directed << to the sheriff of the dis- 
trict aforesaid ;" it professed to be <* a warrant" to levy, and au- 
thorized, in general terms, a levy and sale '*of the goods and chat- 
tels sufficient to pay," &c. without specifying oi waom. 1 decided 
against the sufficiency of the answer to the rule, but as it KCt^med 
a case of some doubt, recommended it to be earned to the Court of 
Appeals. 

RICHARD GANTT, 

3» 
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Grounds of Appeal. 

1. Secaose his Honor erred in deciding that a sheriff could b«r 
ruled to show cause on an execution issuing from a court nmrtiar^ 
after the lapse of more than a year from the time the execution was 
lodged in his office. 

2. Beeause his Honor erred in deciding that a sheriff was autho- 
rized and bound to execute a precept from a court martial, though 
not complying in form and substance with the law empowering the 
sheriff to execute process issuin^c from such court. 

3. Because hia H^cntHi dgpision wa9, in other renpectSt contrary 
to law. 

Mr. Justice Butlsr delivered the opinion of the court. 

The process or warrant to levy, is sufficiently described in the 
report of the presiding judge. It was issued by the authority of a 
legally or(;^i«ed eouf t maftial ; ao^ |hi0ugh not verbally explicit, it 
was sufficiently so to authorize the sheriff of Williamsborg to levy 
on the goods and chattels of the defendant, in execution, its only 
material departure from the precedent prescribed in the act of 1833, 
is, that it was directed to the sheriff of one district, instead of << all 
and/ingular the sheriffs of the State.*' This is an irregularity^ 
which does not render the exeeution void ;: or in any wise exempt 
from liability, the sheriff to whom it was directed, for omitting to 
anlbree the exeoution. In the case of the Treasurers vs. Ford, 1 
Nott and McCord, 236, it was decided that the sheriff being a mi- 
nisterial officer, could not question the regularity of ao execution ;. 
nor could he be exempt from liability for not enforcing one that waa 
i^cegular* Where au execuiion issues from a court without autho* 
rity to grant it, or it requires the sheriff to arrest one, who, by law, 
is exempt froni arrest, as if a justice were to grant an execution for 
4100, or a ea. «a. against a female, they would be void, and a she. 
riff would enforce them at his own peril. But it is unsafe, and 
not aljowable for sheriffs to avail themselves of mere verbal irregtN 
larities. The sheriff had, in this case, sufficient authority, to make 
the money under the process directed to hiou And what exeuae 
does he giva for not doing sp ? The principal ground relied on is* 
that more than a year had elap8e4 from the ^me the execution was 
Wdged, till defendant was called on by the rule to answer for not 
enforcing it ; and that having lost its legal efficacy within that time, it 
was out of his, power to mahe the money under it. Th^ 32d section of 
the act of 1833* for tl^ militiffy orgaai«ation of the State; is in tb^ 
following words : *• The president of every court martial, imposing 
a fine^ shall issue an execntipn./. fa. or ca sa, for the same^ directed 
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t» all and singular the sheriffs of the State, who shall execute anA 
return the same to the eourt from which it issued, within fofut 
fnmUhs, and pay the amount collected to the proper paymaster, an- 
4iei the same penalties as are now imposed by law for not returning 
jNTocees issued by any court of this State." By defendant's owa 
flhowlng, the process was enforc^ble ibr four months, while in his 
possession ; and is it not rather an aggraTation of his eentempty 
than an excuse, thai he permitted it fo remain in his office so \on^ 
without acting on it ? The officer, authorized to 6eM on him, had 
every reason to believe that he had made the money ; and to require 
liim to pay it over. Instead of paying over the mondyr he seeks to 
excuse himself ibr one omission of duty, by shewing ttnofber; 
that is, he cannot make the money now, because he neglected td 
make it within the time required by the process, and when ii could 
have been legally inforced. His shewing for exemption exposes 
bis default, and sul^cts him to the rule granted by the presiding 
judge. The motion now made te revoke the eireoit deeifion, ii 

fefused. 

A. P. BUTLER. 

We concur, 

RICHARD GANTT, J. f ^ /g^H^RMOIf, 

JOHN B. O'NEALL, JOBIAH J. EVAMSU 

T. G. Cxwanf PUmtif'0 itttsnu^y. 
Filed 14th Febroary, 1837. 



Ibmnm MAftrar, Adinnnistrator cfe bofiis non of John Chbkst, 

deceased ts. Hugh Ai^idbbs. 

Tried befoi^ his Hx)nor Judge Botlbs, at Cooiawhatchie, Fall 
*Ten», 1136^ 

Report cf ihe PresidiHg Mlge. — Assumpsit for money laid 
euf and expended for defendant's use. John Cheney, the intes- 
tale ef plaintiff, was Hie surety of Hugh Archer in a promissory 
Hole to L. Petty, or order, for $3,589.31, dated 12th April, 1826. 
Feity indorsed the note to John D. Mongin, who brought suit, and 
fecevered judgment on the note against the makers, Cheney, ant) 
Aither, separately. Judgment for #4,052.52, signed 14th April) 
1828. A payment of $270.29, on accouarof the debt, appears to 
liaf» been made to Mongin by Cheney on the 4th June, 1827, b^s 
Ibre judgment wad recovered. Not long after judgment, and be« 
fyn ftoy fiifther paymont^ Cheney died. William P. M»rti^ 
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administered on his estate, and, as administrator, made the iollowing 
payments on the judgment : 

On the 26th January, 1830, he paid, $1,806 50 

2mh •« 1830, " « 993 50 

9th February, 1830. « « 200 00 

10th " 1831," •* 500 00 

6th June, 1831," « 850 00 

William D. Martin, as administrator, commenced an action 
against Archer, lor the recovery of the above sums of money, on 
the 26th March, 1832, and died on the 15th November, 1833, Ed- 
mund Martin administered de bonis non on Cheney's estate in Sep^ 
tember, 1835, and commenced the present action on the 26th 
October, 1885. 

T.he defendant pleaded non €usumpsUf and the statute of limita- 
tions. He rested bis defence on the last plea ; and contended there 
i¥as nothing in the above statement of facts to prevent the opera* 
tion of the statute in his favor. As it was entirely a question of 
law, I intimated my opinion in favor of the defendant's plea ; and 
the plaiatifi* took a nonsuit, with leave to more the Court of Ap- 
peals to set it aside. 

From the time when the first payment was made, (and when the 
right of action accrued,) until the commencement of this suit, 5 
years, 8 months, and 22 days had elapsed ; and from the time of 
the last payment 4 years, 4 months, and 14 days had elapsed, 
which was more than sufficient to complete the statutory bar : and 
the question is, was there any thing to obviate the operation of the 
statute ? It is said, that the (tqit by William D. Martin should pre- 
vent the running of the statute ; it having been commenced in 
about two years from the first payment, and only a few months af- 
ter the last payment was made. This suit was pending 1 year, 7 
months, and 11 days. From the time of its abatement until the 
administration by Edmund Martin 1 year and about mouths, 
and until the commencement of this action, 1 year, 11 months, and 
5 days, had elapsed. If this action can be regarded as a conlinu- 
ance of the action by William D. Martin, the statute capnot run ; 
but if this action cannot be connected with that, what is there to pre- 
vent the running of the statute ? At the time it commenced to run, 
William D. Martin represented the estate of Cheney. How far 
Can any intervening disability stop its current ? It was stopped for 
awhile, but that impediment being removed, did it continue its 
course, notwithstanding there was no administrator to represent the 
I / estate until the plaintiff took out letters ? I know that the statute 

t will not con(imence to run qntil administration is taken out, if it has 

I i)ot commenced to run in the life time of the intestate : but where the 

statute has commenced to run in the life time of the intestate, it is 
not stopped for want of administration on his estate. This is re- 
cognized in Geiger vs. Brown, 4 M'Cord, 423, 426. 

I assume then that the statute had commenced to run against 
William D. Martin. But his suit suspended it for a while ; and if 
the present actiop had commenced within a xeasonable time ail^ 
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the abatement of that action, the defendant cannot avail himself of 
the provisions of the statute. One year and eleven months had 
e apsed from the abatement until this action was commenced. Is 
this within a reasonable time? I think not. Ordinarily every ac- 
tion is out of court, after a year and a day, if not proceeded in. I 
am disposed to regard that as the time therefore, within which an 
action should be commenced, to make it a continuation of the one 
that has been let fall, or has abated by the death of the plaintiff to 
the first action. If the time within which this action has been 
commenced should be held to be a reasonable time, why may not 
two years, or three years, be a reasonable time ? I can see nothing 
in this case to have prevented the tukitig out letters of administra- 
tion, immediately after the death of William D. Martin. Suppose 
that administration had not been taken out for two years ; could the 
statute have been arrested ? Certainly not. 

At lirst I thought that the plaintiff should be allowed the actual 
term that Williarn D. Martin's action was pending : and if so, he 
would recover on the last two items, those made in 1881. I am 
not certain that this view may not bs correct ; but that all the ques- 
tions in the case may be decided, I sustained the plea of the 
statute to the whole demand. And to sustain the position I have 
token, I quote the following authorities : Nicks vs. Martindale, 
Harper's L.,R. 135. Hunter vs. Glenn, 1 Bailey, 542. Adam- 
son vs. Smith, 2 Mill's Con. Rep. 269. Kinsey vs. .Heyward, 1 
Ld. Raym. 434. Wilcocks vs. Huggins, 2 Strange, 907. Fitz- 
gibbon, 170. Gray vs. Mendez, I Strange, 556. 

A. P. BUTLER, Presiding Judge. 

The plaintiiT appeals, and moves to set aside the nonsuit, and for 
a new trial, on the following grounds ; 

1. That the statute was arrested by the commencement of the 
former action, and could not begin to run again until the new ad-* 
ministration was granted, 

2. That if the statute was merely suspended by the former ac- 
tion, yet the time during which that action was pending should be 
struck out of the computation, and the plaintiff be allowed four full 
years, independently of the period during which the statute was 
suspended. 

3. That the plaintiff had obtained an order for judgment in the 
-former suit before his death, as appears by the record : and thd 

action therefore did not abate, nor was the -cause out of court for a 
year and a day after his death : and that the operation of the sta- 
tute remained suspended until the expiration of that period. - 

4. That the time allowed for bringiag a new action, when the 
•Id has failed by abatement, dec. is not limited by any precise or 
fixed measure, but must be reasonable ; and that the new action in 
this case was brought within a reasonable time after the termination 
of the former suit. 

5. That the- several payments made for the benefit of the de- 
fendant being partial payments of one entire debt, he is not entitled 
to the benefit of the statute but firom the last payment. 
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6. That the nonsuit was in other respeeta contrary to law, an4 
•hottld therefore be set aside, and a new trial awarded. 

BAILEY <fc HUTSON, Plaintiffs Attorneys. 



Mr. Jastioe O^Nkall, delivered the opinion of the coart. 

To prevent the operation of the statute of limitations, bj a writ is- 
sued, It is in general uecessary.that it should be regularly continued, 
(Ball, on Ltm. 147,) so as to make it in law the commencement of the 
suit before the court. Hence it is, that when the plaintiff discontinues 
or is nonsuited, that he cannot reply the forraer suit to the plea of 
the statute of limitations. The only exception to this rule is in 
the case of the abatement of the plaintiff's suit by the death of 
either of the parties ; iu that case it has been held that if the suit 
is recommenced within a reasonable time, that the statute will not 
xun. Hunter vs. Glenn, 1st Bailey. What is that reasonable Hme, 
is the question propounded by the case before us ? I conceive in 
the answer given by the judge below, that one year is as much 
as can be allowed. That was suggested in Hunter vs. Glenn, but 
not being necessary to its decision, did not receive the consideration 
of the court in that case. 

It is said by Ballantine that no precise time has been fixed, but 
that the institution of the second suit must be in the nature of jour- 
neys accounts, which must be a recent prosecution. If we were 
lefl merely to conclude from these premises, it would seem to fol- 
low that that could not be a recent prosecution, which would leavtf 
the party out of court according to its usual practice; But the 
case from* 2 Stranj^e, 907, considered by Ballantnie in bis Treatise 
on the Statute of Limitations, 109, is the very case before us. la 
that case, which was a suit by the executor of an executor ; to 
the plea of the statute of limitations, the plaintiff replied the eom« 
mencement of a suit by the executor befwe thestatute had ran, its 
abateaoent by bi» death, and the institutioB of this suit fbur yeanr 
after the executor's death ; it was held that the replication would 
not prevent the bar of the plea, on the ground that there was four 
years between the *< death of the executor and the proctediof by 
the new pliuntiff» and that the most that had ever been allowed 
was a year, and that within tihe equi^ of the provision in the sta- 
tute, whicb gives the plaintiff a year to commence a new aciioa 
when the judgment is arrested or reversed f'* hot the judpv sakli 
'Uhejf would not go a moiii«Qt farthfiTi foe it w^iU leti»iA tt^ 
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iacoDveniences which the statute was made to aToid." In thks 
State the same remark may be made ; in no case has more than a 
year been allowe 1. In Hunter vs. Glenn, the case was com- 
menced within that time. In this case nearly two years intervened 
between the death of the first administrator and the institution of 
this suit ; and I am satisfied that this was not a new suit within a 
reasonable time, or a fresh prosecution ; and that, therefore, there 
is nothing in this behalf to prevent the operation of the statute. 

A former suit is not a suspension of the statute during the time 
it is pcifiding. When it prevents the statute, it does it upon the 
footing that the plaintiff has pursued his remedy within the time 
limited by the statute ; and in such a case the second suit is cou" 
nected with the first, which is regarded as the commencement oi 
the action to be tried. The tine therefore that the former suit may 
have been pending is not deducted from the whole time. For if 
this was the case, it would in many cases prevent the operation of 
the statute when the suit was not regularly continued ; such a con- 
sequence is so forbiden by authority that its allowance cannot be 
thought of, and hence the construction which leads to it must beals# 
rejected. The motion to set aside the nonsuit is dismissed. 

JOHN B. O'NEALL* 

We concur, 

HICHARD GANTT, JOSIAH J. EVANS, 

J. &. RICHARDSON, A. P. BUTLER. 

Bailst ^ HvTsoN, for motion* 
BmLiJif6£B, contra. 

Filed 15th Feb., 1637. 



^jsiu» AjiLston vs. Thos. Si»o. Same vs. Daniel MrBROw. 

Tried before his Honor Judge Gantt, at Horry, Fall Term, 1886. 

Motion to enter up judgments nunc pro tunc. 

Statement. — In the above stated easesii it appears that writs in 
trespass to try title, had been issued by the plaintiff returnab)#^ to 
the spring term, 1831 ; that appearances had been regularly en.* 
tared for the defendants by Mr. Munro, and the declarations filed 
ott th# Idth October fbllowing, and placed upon the issue docket at 
tbe fall term ^ that no pleas were ev0r put in to the declarations ; 
that at said term a rule of survey was obtained by the consent 
of counsel on both sides, and the cases continued until the spring 
term of 1833, at which time they were markf^i on the docket ia 
ib» hand writing of the jddge, *« discontinued ;'* that from the dis. 
eoatiMwaoe oi the cases uotil the present tenn, the records have 
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been in possession of Mr. North the plaintiff's attorney. That at 
the spring term of 1636, the following rule was taken out by th# 
defendants. 

" Benj. AUston vs. Tbos. Sing. Trespass to try title, &c» Sam« 
vs. Daniel Murrow. Trespass to try title, &c. 

The plaiotifT in the above stated cases having discontinued hia 
actions at the spring term of 1883, — It is there tore, on motion of 
Munro, attorney for the defendants, ordered that be do shew cause 
at the sitting of the next court why the defendants should not have 
leave to enter up their judgments nunc pro tunc.** 

On the return of this rule, a motion was made by the defendant's 
counsel, at the present term, for leave to enter up judgments nunc 
pro tunc ; this motion was opposed by the attorney general ou 
behalf of the plaintiff on several grounds ; these grounds were 
overruled, and the defendants motion granted. 

A correct report of the case decided on. 

RICHARD GANTT. 

Mr. Justice Butleb delivered the opinion of the court. 

Whether the defendants should be allowed to enter up judgments 
at all, in these cases, depends upon information which the court is 
not entirely in possession of; and is a question upon which I de- 
liver no opinion. But the order made by the presiding judge, 
granting defendants' leave to enter up three judgments of non pros, 
a discontinuance, nunc pro tune^ must be set aside. Where a judg. 
ment has been obtained, and not entered up at the time it might 
have been, it does not follow that the party claiming its benefits can 
enter it up to take effect from the time it was recovered. It mny 
be laid down as a general rule, that where a party has been sus. 
pended in exercising^his right of entering up judgment, after reco- 
very, or verdict^ by the operation of law, or the act of the courts 
he will be allowed to da so, upon application to the court, nunc pro 
tunc. Because if his judgment or verdict were rightfully recovered, 
the law and courts ought not to interpose their delay, to deprive 
him of the full benefit of them. But on the contrary, where a. 
party, by his own negligent delay, or wilful omission, would obtain 
an advantage to the prejudice of others, by such a proceeding, the 
court would not allow it. The court has a discretion in such a case, 
and will ex.ercise it. Tidd, in his chapter on judgme.iU, makes 
this remark : »' And in general, it should seem that if there be a 
rule for judgment, and it be not entered for many years, the court 
will not suffer it to be entered, without examining how it came not 
to be entered before." While the court will not allow its own de. 
lay, to deprive a party of the full benefit of a judgment, it wijl not 
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sufTer a party to avail liimself of aiiy undue advantage by his own 
delay. These general positions which I liave laid down, are fully 
sustained by the authorities quoted by Tidd, and which I have exa- 
mined. The case under consideration must be determined by these 
principles, and will serve to illustrate them. The plaintiff, AlbtoDi 
in some way, let fall his actions, against the defendants, to try titles 
to land : how he let them fall, does not exactly appear ; whether at 
the instance of the defendants, or at his own, is a matter o£ conjec- 
ture. One thing is certain, that if defendants be allowed tu enter 
up judgments, nunc pro tunc, they will have an advantage, which 
might have been obviated by plaintiff, if judgments had been entered 
up when the actions were let fall. The plaintiff would either thea 
have contested the validity of the judgments, or he would have 
avoided their effect by biingi> g a new action. It may be that he 
could not do either now, as his attorney is dead, who could have 
explained the transaction ; and more than two years have elapsed 
since the letting fall of his actions. The order made on the circuit 
is set aside ; but the question, whether the defendants are entitled 
to enter up any judgment, is left opes. 

A. P. BUTLER. 

We concur, 

J. S. RICHARDSON, J08IAH J. EVANS.; 

JOHN B. O'NtALL, 

Pbtigru, for motion. 
MiTCHBLlb, contra. 

Filed iith February, 1887« 
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C. T. KaXCK vs. J. H. AviKOEB. 

Before his Honor Judge Gantt, at Charleston, May Term, 
I8d6. 



^ Judge's Ttc/port. — This was an action of assumpsif, upon a joint 
and fievvrai nctc, ior lii'ety.Fix dollais and fiii e ret, (6, p\utle to 
plaintiff, nnj r'e b) fc^ni't*! J: n ct-oti ar.d J. 11. A\ii'^(r. 'J he i^ote 
wut; Its the li lU.wii ^ ucns-: •* C haiU sn.i, Ifiih IJdtnnl.CT, IMi4. 
Oi '.btt IC 1 i > ui Jm i.M) re j^i, lbi>5, 1 | m niise lo j.aj to A:i. C. 
Theodore Kfaick, or l.ib t.!(.er. lii eiy-six dclU.is t)i>o rii e i tuts, 
for \aiue itcei\td." (fei^i.tci) biinctl Ji.nKson, J. M. Ami gt r. 

Tie plaiiiiiti comn.t-i ved euit oii iltt 12ih dny oi ^ihrcli, 1H85, 
by ib^un>|> H luiJ-wrii a^'Ui. st ttie (vo; aud ti>e <(lA.uvit to hold to 
bail, chaiged Luth J. 11. Axii.ger, and ^umuel Ji n os-on. 'i tie she- 
rifi' made the ioiloHiiig leiurn on the writ : «* Aon est inventus," as 
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to Samael Jameson, and ** Cepi C&rpus^^* as to J. H. Avingert whe 
gave bail, individuHlly, in this action. The declaration was filed 
against J. H. Avinger alone, and no appearance having been entered 
for him, an order tor judgment was granted. In this state of the 
case a motion was made, l>efore me, to set aside the proceedings for 
irregularity ; or that an exoneretur be entered on the bail-bond. I 
thought, on looking; into the case of Moss and another vs. Birch and 
anotiier, 5 1*. R. 72^, and the cases there referred to, that the ques- 
tion was settled, and that the proceedings must be set aside. I« 
therefore, made the rule absolute ; from which decision, I have re» 
ceived notice of appeal, on the grounds annexed. 

RICHARD 6ANTT. 

The plaintiff appeals, and moves to reverse the decision of his 
Honor, and to rescind the order, on the following grounds: 

1st. That there was no irregularity in the proceedings, which 
would authorize a rule, either to set them aside, or to have a,nexonem 
rehtr entered on the batUbond. 

9d. That it there was any irregularity, the application came too 
late, after an order for judgment. 

8d. That the order was, in other respects, contrary to law, and 
the practice ot the court. 

BVILEY & DAWSON, Plainiiff's AUame^$. 

Mr. Justice Evans delivered the opinion of the court. 

Two questions are presented ia this case, both of which it is ne- 
cessary to decide. 

1st. Can the judgment against the defendant be set aside om ac- 
count of the variance between the writ and dechtration ? 

2d. Is the bail of Aviiiger entitled to have an eximeretur entered 
on the bad bond ? ' 

On the first qi^estion it seems to me there is no difficulty. The 
defendant entereiT no app^rance, and there was a judgment against 
him by default. He was, therefore, not entitled to plead. The va- 
riance, if it could be taken advantage of, could avail him only by 
pleading. The contract was joint and several, although the note 
began, ** 1 promise/' 2 Bailey, 88. Upon such a contract, the 
plainiiff, although he issues his writ against both, may at any stage 
discontinue as to one, and proceed to jud-:raent. against the other^ 
The rule is otherwise on joint co .tracts. In England, a distinctioD 
is made l)etwee i actions bailable, and not bailable. But the rule 
set ms to be of modern origin, and I can see no good reason for the 
distinction. It has been disapproved of in that country, and has 
never been adopted in this State, ao far as J am informed. 

To delermi;»e the second question, it is necessary to look into 
the facts. The affidavit charged, that both Avinger and Jamosoa 
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were indebted. The writ issued against both. Avinger, alone* 
was arrested, and ** gave bail individually." The plaintiff filed his 
declaration against Avinger alone. The principle to be extracted 
from all the cases, is this : if the liability of the bail be changed or 
varied, so as to subject him to a different form of action, or a dif- 
ferent cause of action, from that set out in the affidavit, the bail are 
entitled to be discharged. It does not seem to me that this has beea 
tione in this case. The affidavit alleges, that both are indebted, but 
the liability of the bail is not increased, nor is his contract varied by 
the circumstances ; the drawers of the note are severally, as weH 
as jointly, liable. The contract of the bail was, that his principal 
should pay the judgment, or surrender his body. In default, the 
bond was forfeited, and the plaintiff enabled to recover of the bail 
a judgment for his debt, by way of damages, to be assessed by a 
jury. I have not stated the words of his bond, but its legal efllect. 
Will the recovery against Avinger, alone, subject the bail to any 
greater liability, than he incurred by his bond 1 If it does, I cannot 
perceive it. It is true, if both had been sued, and the plaintiff had 
recovered judgment against both, the chances of payment would, 
perhaps, have been increased, but the defendant's bail-bond has no 
dependence on the liability of another. The affidavit charges, 
** that both were indebted." This is true in fact. Each was liable 
for the whole ; and with this affidavit before him, the bail under- 
took that Avinger should pay, or be surrendered in satisfaction of 
the damages which the plaintiff might recover on the cause of ac- 
tion set out in the affidavit. 

But there is another view of this subject. This is an application 
to have an exoneretur entered on the bail-bond, aivd to entitle the 
bail to this motion, he must make his application according to the 
rules of practice prescribed by the court. In Sanders vs. Hughes, 
2 Bailey, 511, it is said, that before such an application as this can 
be beard, ** the bail must swear they were ignorant that the causa 
of action declared on, was that which was intended to be einbraced 
10 the affidavit, that they executed the bond, helieving the cause «f 
action to be different from that set out in the declaration, and that 
tbey have snstained some prejudice or injury thereby." It might 
have been sufficient to have said that no such affidavit has accom- 
panied this application, and the defendant must be leH to such de- 
fence as he can makoi when sued on the bail-bond. The motion is, 
tfaareforei granted. 

JOSIAH J. EVANS. 
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Wc cojcur, 
JOHN B. ON E ALL, A. P. BUTLlll. 

Bailky ds Dawsok, Plaintiff' '$ Attorneys. 
Eggikstok dt FRosr, Defendant'* Attorneys. 



WiLLiAH YouMASs, et ol. Tfusleca, vs. Wm. B. Buokvbk. 

Tried before his Honor Judge Butleb, at Coosawbatchie, Fall 
Term, 183t5. 

Report of the Presiding Judge. — Trespasi for taking and •el- 
ling two negroes, George and Kraiik. It was admitted, tbac the 
defeidAJl, as sh^ntf, hnd levied oa, and sold the negroes, to satisfy 
au execution of tiphraim Smith vs. Wdiiam Toumans, sen. Th« 
pluiiiiiffi coatendeJ, that the legal title ot the negroes was exclu- 
gively m them, by virtue of a dee i of trust executed by Wm. You- 
nians, sen., to tli^m, (the pUiuitiffd Levi and VVilliam Youmans.jr.,) 
on the 24ih February, li34. The following is a copy of the 

deed. 

«* The State of South Carolina, Beaufort District. To all per- 

Bons unto wnom *hese presents shall come, greeting : — Whereas, I, 
\Villiam Youma>is of Saint Peter's parish, in the State aod district 
afiresaid, am lawfully seized and possessed of, in my right, of the 
followmg slave negroes, to wit, Tener, Limerick, Vianna, Frank, 
Liddv, Narow, Bob, Jacob, Caroline, Naucy, Jane ; also my lands, 
«nd stock:*, cattle, hogs, and horses, and household furniture : 
r^ow, kuow ye, and all me.), by these presents, that I, the said 
Wm. Yoiimaus, for divert good causes, and valuable coasiderations^ 
xne hereunto movi-.g, have thought prof»er, and as my own rights 
and for the ^ood will and afTeotions which 1 do bear, and for my 
beloved wife, Mary Youmans, and the children I have lawfully 
bejutrea by her, as Levi, Johri, Willidm, Robert, Thomas, EHzabetb, 
Sarah, A in, Mary, James, Lavicy, now living, I do hereby give 
all 'he abovementioned property to my beloved wife during her na- 
tural life, and after her ducease to be the property of aty children, 
viz ; Levi, John, WdUam, Robert, Thomas, Elizabeth, Sarah, Ann, 
Mary, James, Lavicy, to be equally divided between my said chil. 
dren, to share and stiare alike, i do hereby these presents, give, 
graut, and confirm, unto my loved wife Mary Youmans, the slave 
negroes, viz. Tener, Limerick, Vianna, Frank, Liddy, Nancy, Na- 
row, BoD, Jacob, Caroline, Jane, and their increase; and also my 
lands, and stocks, cattle, hogs, and horses, and houseliold furniture, 
to be equally divided, to share and share alike, and to them and 
their heirs and as&i^^ns forever, after the decease of my beloved wife 
Mary Youmans. And lor the faithful execution of this deed, and 
the property therein given, as therein described, I do hereby ap- 
poiat, my lovj^gsous, Levi and William Youmans, of the district 
aforesaid, trustees for my wife and remaining children ; and for 
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the full and sure conveyance of aaid slave negroes, as abovenanned, 
to be for them and their use, I do hereby deliver the said slave ne. 
^roes, and all property herein mentioned, into the possession of 
my wife Mary Youmaus, and my trusty sons, Levi and William 
H. oumans. 

In testimony whereof, I have hereunto set my hand and seal 
this 2ith day of February, in the year of our Lord, one thousand 
eight hundred and thirty four, and in the 56th year of Ameritan 
Independence. 

N. B. The abovenamed Jane is excepted to Levicy, and con- 
firmed by a former gitt. (Signed,) William Youmans. (L. S.) 

Signed, sealed, and delivered, in the presence of us, Stephen 
Youmans, Levi Youmans, Wm. Stewart. 

South Carolina, Beaufort District, Personally appeared before 
me, M. J. Buckner, William Stewart, who, bemg duly sworn, de^ 
poseth and sayeth, that he was present, and saw William Youmans 
sign, seal, and deliver, the within deed, for the purposes therein 
mentioned, and that Stephen Youmans and Levi Youmans, together 
with himself, signed the same as witnesses. (Signed,) Wm. Stew- 
art. Sworn to before me, this 98th February, 1834. M. J. 
Buckner, J. P." 

Two objections were taken to the plaintiffs' title by the defendants 
counsel : First that it was not made bona fide, but with a design 
t« defraud Ephraim Smith, and to deprive him of the benefit of a 
judgment,*which he would probably recover against the said Wil- 
liam Youmans, sen. in an action of slander, which the said Smith, 
commenced against the said Wm. Youmans, sen., a short time 
after the deed was executed ; and secondly, that according to the 
legal effect and operation of the deed, the donor had such an in- 
terest under it, as might be the subject of levy and sale. 

1 thought myself, from the evidence introduced, that the first 
objection wals well founded, but it is unnecessary to say any thing 
further in relation to that, as the jury, have found a verdict, sus- 
taining the secoad objectioTi alone. They ware well warranted, in 
finding such a verdict, from what I said to them in my charge. I 
charged them, thatassumnig the deed to be fair, and unimpeacha- 
ble for fraud, it secured such an interest ta the donor at might be 
the subject of levy and sale ; and they found accordingly : at least, I 
80 understand it. The verdict is in the following words : *' Wa 
find for the defendant on the ground that the life interest in the ne. 
groes was liable to sale. (Signed,) Archibald Chaplin, Foreman.*' 

The only question, therefore, for the Court of Appeals, is, did I 
put a legal construction on the deed 1 The donor, the husband, 
gives by dead a life estate to his wife, and expressly secures tha 
possession to her. The last clause of the dead it as follows : ** I 
do hereby deliver the said slave negroes and all property herein 
mentioned into the possession of my wife Mary Youmans, and my 
trusty sons, Levi and William Youmans." It was, no doubt, the 
purpose of the donor to convey his property in such a way that it 
•ould not be reafohed by execution ; but at the same time he wished 
td aaaura it life estato to his wife, and thereby, a usufructuary inta- 
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rest in the property to himself during his own life. The property 
was it] his possession at the time of the levy, and had been in his 
possession from the date of the deed, although he had made a formal 
delivery to trustees and his wife^ at the time the deed was made. 
It was contended that the wife*s possession was for herself, by 
permission of the trustees, and that the husband h<id nothing; but an 
equitable interest, which could not be sold ; that is, he had a right 
roer«ly to use the rents and profits of his wife's interest, which was 
vested in trustees for her use and benefit. Now, I think the donor 
had Homethiug more ; he had not only a right to the use, but to the 
possession. The possession of the wife vvas his possession. And 
that inierest little or much, I thought was subject to levy and sale ; 
and I think, I am sustained in this view of the case by the case of 
Fogartie vs. Hubbell. 

A. P. BUTLER. 

The plaintiffs appeal, and move to a^t aiide the verdict, and for 
a new trial, on the following grou tds : 

1. That his honor erred ia chargitig the jury, that according to 
the legiil effect and operation of the deed, the donor had an mte- 
rest under it, which might be the subject of levy and sale under 
execution against him. 

d. That the finding of the jury was contrary to law. 

W. F. COLCOCK, Plaintiff's Attorney. 

Mr. Justice O'Neall, delivered the opinion of the court. 

This case turns upon the legal effect of the deed under whick 
the plaintiffs claim : if that be a conveyance to the plaintiffs, and 
the use be not executed, then this verdict cannot stand. 

It is contended, first, that the conveyance is a direct conveyaDCt 
to the wife of the grantor for her lite : if this be true, there can be 
no doubt that • at law it is void ; for in such a case it is nothing 
more than a grant from the husband to himself. But in equity a 
deed frcm the husband to his wife would be supported as an agree- 
ment to hold to the separate use of the wife, and the husband 
would thus be made her trustee. To test the objection made to the 
operation of the deed, it is necessary to look at it in all its parts, 
and to give it such a construction, that it may not conflict with the 
law, if that be possible. There is no form of words necessary t^ 
give efiect to a deed conveying personal property ia trust for tha 
4180 of another. Like most other instruments the intention when 
plain is to have effect. The deed conveys in the first place the 
property to the wife for Ufe and after her death to the grantor'a 
children. If it had stopped here, it is plain that the busb«Ki's title 
would have remaiaed undivested : but in another part of tb« deej^i 
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he says, *' and foMhe faithful execution of this deed, and the pro- 
perly therein given, as tiierein described, 1 do hereby appoint my 
loving sons Levi and WiUairo Youmans, of the district aforesaid, 
trustees for my mfe and remaining children ; and ftyr the full 
and sure conveyance of said slave negroes as ahouenamed, to he 
for them and their use, 1 do hereby deliver the said slave negroes, 
and all property herein mentioned, into the possession of my wife^ 
Mary Youmans, and my sons Levi and William Youmans" 
This part of an uutechnical paper must be construed iirith what 
has gone before. The sons Levi and \'V'iUiam are appointed trus- 
tees for the wife and remainirg children. Their appouitment was 
for the purpose of giving legal effect to the deed, for in the words of 
the deed, they were appointed for its ** faithful execution." It would 
have had no legal effect if trustees could not take a present interest in 
the property, in this connection the deed may be regarded as con- 
veying the property to them in trust for the use of the wife and children. 
The subsequent words, <*for the full and sure convey ance of said slave 
negroes, aboven»med, to be for them and their use, I do hereby de* 
liver the said negroes, and all property herein mentioned, into tha 
possession of my wife, Mary You mans, and my sons Levi and 
William Youmans,*' places the matter beyond doubt. For a trust ia 
personal property is a mere bailment, it is £l delivery to one for the 
use of another. Jones vs. Cole, 2 Bailey, 380. 1 his being so, the 
delivery to the wife and trustees, was a ^ood conveyance of the 
legal estate of the grantor, to them, to hold to the respective uses 
contained in the deed. The trustees took the legal estate by their 
possession, and the wife the equitable by her's. The previous parts 
of the deed, are to be regarded as the mere declaration of the uses 
to which the estate was to be held. 

But it 16 said, if this be so, the use was executed for the life of 
the wife, by the delivery to her, and that therefore the .husband's 
marital rights attached, and the property was revested in him. 
This, however, is a mistaken view. A conveyance of land to 
trustees, for the use of the wife, is not executed by the statute of 
uses. For it is necessary to give effect to the trust, that it should 
not be executed. It is the preservation of the rights of the wife 
against those of the husband. This is more especiiiUy the case* 
when the husband conveys to trustees for the use of his wife. To 
permit the use to be executed would defeat the deed, in personal 
estate generally the right of property is in the trustee : he may 
divest himself of it by an unconditional delivery to his cestui qu€ 
trust. But where the cestui que trust is a married woman her pps- 
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flestion doei not divest the legal estate of the trustee. She is re' 
gftrded as holding under him, and by his permission. 

According to these views the plaintiHs having the legal •state, 
aould recover against a stranger, who disturbed (he possession of 
their cestui que trust. 

The motion for a new trial is therefore graated. 

JOHN B. O'NEALL* 

We concur, 

RICHARD GANTT, JOSIAH J. EVANS, 

J. S. RICHARDSOIf, A. P. BUTLER. 

Baxlet, for Appellants. 
Da Tbevills, for Appellee. 



J. C. & C. BuBCKHYEX vs. ELIZABETH Maibs, AdiiiinistratriXj 

Simon Maibs. 

Tried before his Honor J. Axson, in City Court, November 
Term, 1886. 

This was an action of assumpsit, on a promissory note for 
$183.60, dated 5th November, 1838, and payable sixty days after 
date. Pleas non assumpsit, and plene adminislravU prcBier, The 
note was admitted, and defendant required to support certain de- 
signated items in her accounts, filed with her plea. 

Mr. Seymour, defendant's counsel, produced the inventory of 
Mair*s estate ; the account sales by permission of Ordinary. 

Mr. Hertz Has produced, to prove the am3unt staled in the ac- 
counts, to be due to him. He said, that Simon Mairs was indebted 
to him in an open account, a note of $100, and the balance of the 
account was made up by notes indorsed by him. for Mairs, which 
he paid. 

The amounts of account and notes as iollows : 

Open account, $50 75 

Notes.^l. Uth Nov. 1S81, 100 UO 

2. 11th Nov. 1883, 225 00 

3. 19th Nov. 18:^8, 135 00 

4. 10th Dec. 1838, 200 00 
He says thai these notes are still due, and owing to him, less th« 

dividend which he has received I'rom cU'tetalant. 

On his cross exaininaiioii, he suid. he does not think that the 
original note, of which tht> second note is a renei^aKexceedeti $r>00, 
won't be positive ; thi ks it was dit^coiintod in the bai k ot the 
State; he paid the^ie i.otes as the irieiiily i^doiser of M..irs; he 
and Mairs were on intimate terms ; nviinesa u as Ins i'riendU indor^er ; 
don't be.ieve that the original oi the secoud note ofigiiiattMl mx>re than 
six months before the date of claie ^ecoud note ; Muus always io«k 
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•ff one fourth. He presumes that the proceeds of these notes 
went into his business ; knows nothing of the original of the note 
of the 19th November, 1833. The note of 10th December, 18d8| 
did not exceed 350 or 400 dollars. All these notes, he thinks, ori* 
ginated in 1838 ; Mairs died in December, 1633 ; presumes all 
these notes went generally into his business. His business wae 
buying and selling notes ; also kept a small store. He did a large 
business for thirty years, in notes, but a bad business ; continued it 
afterwards in a small way. Witness being asked if Mairs' store 
was a grocery store, said he could not term it a grocery store* 
Mairs was nevef three or four hours a day in his house ; always 
about the banks. 

Mr. Mairs was called to substantiate a debt due to him ; he said 
that Mairs was indebted to him (850, by notedated July 17th, 1633 ; 
it was for money borrowed at different times ; that the amount is still 
due and unpaid. 

On his cross examination, he said he received a dividend from 
tke defendant, and gave it back to her, and also gave her the note| 
he said the amount was loaned in small sums, of $50, $iO, and 
#100, at a time ; it was about eighteen months running up to the 
eum of $650 ; made a memorandum ef these amounts when k>ane jj 
but tore them up when the note Was given. Being asked ^haC 
busineils he pursued, he replied, he speculated in buying and selling 
goods ; keeps no store, made his money in buying and selling ; wit- 
ness boarded with Mairs iti his h(ie time, and paid him for his board. 
He cannot say that Mairs became insolvent, by the loss ef the 
large sums of money put as bad debts in the inventory, such ad 
Deliesseline's and others ; supposed he did, does not know that hii 
'insolvency was produced by the loss of them ; he had other great 
loeses five years ago. 

The tax returns of Mairs, for 1833, handwriting proved by wit« 
ness. 

Contend.— Buildings, $3,000 

Stock in trade, 1,000 

Four slaves. 

Witness proceeded ; at the tale of the personal estate he bought 
all for the widow ; other persons bid* friends and strangers ; there 
were plenty of bidders ; no one else bought any thing. Witness 
swore out of jail in 1826 ; at that time had nothing but wearing 
apparel ; got into business just aAer that, and made money enough 
to lend to Mairs. In reply, he said his business consisted in buy* 
ing at auctions and selling again. Swears again, positively, to hie 
debt. He was then asked as to Morris' debt charged in the ac« 
counts, consisting of two notes, each for the sum of $50, both dated 
28tb December, 1832, and payable, one in nine, and the other in 
twelve months. He said that he knew that these notes were, and 
are still, due to Morris. He was also interrogated as to Charlet 
Prince's demand, consisting of 

An open account, $331 \6 

Items.— ^oie paid, 130 00 

Samuel Cromwell's note, 188 00 

Interest, 18 10 

2t 
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He said that the above amounts were still due to Prince, less tb* 
dividend received. He was also interrogated as to iSamuel Crom- 
well's claim of S3 10. He said that it was for rponey loaned^ and 
some notes ; Cronvwell hast received his dividend ; krtuws that 
amouiit to be due to Crom>well , at least that ansount. He does not 
know of any other property that Alairti left e&cept what i^ in his 
inventory ;. he never owae;l a negro ; the negroes returr^d by Mairs 
were not his property ; il'he had owned slaves wuness would have 
known it. 

On his cross examination^ he said the negroes w<^re about th» 
bouse ; tlte «»Id ladv bou^it them a long time ago ; he knows ihat 
Cromwell's debt wim due, because he did the business tor iVlairs*. 
The notes were giveti for money loaned ; he knows the noti s are 
due, because he received the mjuey from Cromwell, a^.d depostied 
goods iii pawn ol equal value at each time. Swears to the balancer 
as correct. 

Mr. Ottolin^ue sworn ; was the auctioneer who disposed of the 
estate .of Mairs ; gave public notice ; proves the account sales ; itr 
Was a fair open sale ; there was as good a company as eould bm^ 
expected at the lime, (races ;) there were other bidders beside* 
Mairs ; nothing w&h said about buying for the widow ; it was a 
small stock; knew Mairs; in 1833, he did not own a negro to his 
knoulerige ; he was one of his iniimate acquaintances. 

CroBS-exanxined ; said the negroes were in the house of Mairs.. 

Mr. Hertz re-called; knows that Mairs did not own a negro io 
1633. He was instrumental m bringing Mairs and wife to thi» 
country. Mrs. Mairs bought the negroes with her own mouey be^- 
fore marriage. Bill of sale of Mary, (from whom the negroes iis 
question, sprung,) dated in I'^OQ, to Mrs. Elizabeth Mairs. 8h& 
had bank stock which paid for this negro ; this wench has several 
children, probably threCi and these are the negroes that Mairs re- 
turned. Witness never saw any others there. Mrs. Mairs came 
to ttiis country in 1805, was married in 1807. A trust deed dated 
21st April, 1826, was produced, from Simon Mairs, to A Talvande, 
in trust, settling these negroes, and a house in King street, on Mrs* 
Mairs. 

Mr. Hertz further examined ;. said that Mairs had no other pro- 
perty when be made this deed, than what was therein contained. 
The first paypfient made on the property therein conveyed, was 
from Mrs. Mairs* own property. In 1826, Mairs was following 
the brokerage business ; he did net carry on the wine business at 
that time. He commenced that bueiness afUr he purchased the 
King street house ; how soon af er, witness does not know. Every 
person was astonished at Mair*^ insolvency. Witness knew of the 
trust deedf but did not attribute it to fraud ; he was in the brokerago 
business, and could have stood a loss of 95,00U ; he was supposed 
to be the Rothschild of Charleston. When he went into King 
street, he was thought rich ; was thought rich by witness at the 
time of his death. Before and after going into King street, he sus- 
tained heavy losses ; he was considered able to sustain his losses } 
be was supposed to be worth 950,000. When be lived ia State 
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•treet, he did a great deal of business for Tunnp and others ; he 
owned no real estate, except the house in Rin^ street; his mone;^ 
was better cinploypd. The eonveyanc© of the house was pro* 
-doced froni Hester Lloyd et, at. to 3imoa Mairs, dated 1st Decern* 
l>er, IH'25. 

Mr. StDclail' sworn ; said he was acquainted with Mairs ; wa« 
a broker, bought and sokJ notes and goods, loaned money on pawn) 
he had loaned out, from first to last, about $•'^,1)00 ; told witness he 
liad lost a great deal of money, from 18lV^to lfi28, or 1829. Mairs 
told wit/iess this two or three months before^ his death. Mairi 
-shewed him some jewelry aad plate ; the last witness saw were two 
Kf>ld watches. Three months before his death, in order to induoe 
witness to indorse for him, he SLuikt^d him to go with him. and see 
what he had; he would be sate in indorsing for him. He saw 
Mairs have the two watches in his p<*cket; saw nothing else. WiU 
oesst. iiiks Murs was very poor in 1826, told him so himself; from 
1819, up to a short time before his death, it would have been an 4<:i 
f)f char-ity to indorse for him ; so Mairs said to him ; does not 
know of his owuini; any other property than the house and negroes. 
Witt>e8e thii4s that Msirs was insolvent in 1820. 

On his cross-examination, he cannot say what the value of the 
two watches were ; he did iutlorse tor Mairs ; Mairs paid all his 
indorsemetits except the last ; he stopped indorsing for him by de- 
grees, from 1820t up to his death. 

Mr. Seymour objected to the confessions of Siinon MairS; aod I 
overruled the objection. 

Mr. Mairs re-called : said he does not know if there were any 
watches in his (Mairs') possession at the time of his death ; Maire 
was in the habit of loaning smaH sums on pawn of watches. On 
heihg asked by one of the |ury» if he reeoM. cted any thing of a 
watch of one Edward Wood, he said he recollected that that waiteh 
was in Cromwell's possession, pawned by Mairs* to whom it ha4 
been pawned by Wood ; that Wood furnished him the money to 
redeem it from Cromwell; that all the articles redeemed from 
Cromwell, were redeemed by (be owners of the articles. 

Mr. Hertz re called ; said his first indorsements commenced in 
1810, and he continued indorsing up to the time of his death. ex« 
leept during the time there was a little cx)ldne8s between them. 

Mr. Ottolingue re-called ; said he knew Mairs in 1826 ; regarded 
him solvent ; he was ia good credit ; was able to meet his demands, 
and did meet them. 

Cross-examined ; he said he knew that Main had command of 
BDoney ; knows of no property he had. 

Here the evidence closed. 

I charged the jury, that a voluQtary settlement was not, because 
it was voluntary, fraudulent, and void ; that a person, not in debt, 
might dispose of his property as he pleased, provided he did not do 
eo with a view to future indebtedness ; and even if he was in debt 
at the time of the settlement ; but if his debts bore but an inconsi- 
derable proportion to the amount of hie estate, and his subsequent 
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insolvency could be honestly accounted for, I thought the settlement 
would be suataiued. 

After these remarks, I left it to the jury, to apply the evidence 
offered, as well lo the several disputed items of the accounts, as to 
Ihe bona fides of the settlement. 

The jury fdund a verdict for the plaintiffs m both pleas ; and I. 
was served with the, annexed notice of apoeal. 

JACOB AXSON, Recorder. 

Grounds of Appeal. 

Ist. That it is respectfully submitted, that his Honor erred in per- 
milting the confessions of Simon Mairs, made a considerable time 
before his death, to be given in evidence on the trial of this case. 

3d. That there was no evidence to prove, that at the time of the. 
coiiveyance from Simon Mairp to Taivand, in trust for Mrs. Mairs, 
that he was in debt, but on the contrary that he had uniformly paid 
all de nands presented against him, until a short time prior to his de- 
cease ; and that none of the present debts was in existence at the 
time of the execution of said trust. 

bd. That there was no evidence of fraud on the part of Simon 
Mairs, at the time of executing the said trust, nor did it appear* 
from any of his subsequent acts. 

4th. That the verdict was contrary to law and evidence. 

R. W. SEYMOUR, Defendant's Attormu* 

Mr. Justice O'NsALJb delivered the opinion of the court. 

It was insisted on the argument here, that the botia. fides of the 
■ettlement could not be questioned in a case between a creditor and 
Ihe administratrix. It is true, that the defendant, as administratrix, 
Could not object to the settlement, on the ground, that it was volun- 
tary, and would defeat the rights of creditors in a case in which she 
was seeking to set it aside, upon the familiar principle, that she repre^ 
•ents the i^arty making the deed, and cannot therefore make an ob- 
jection, which he would be estopped from making. But there is 
no doubt that creditors may, whenever the settlement is interposed 
to defeat, delay, or hinder them, shew, that ir is, as to them, invalid. 
In this case the defendant pleads pfend administrauU^ to which the 
plaintiff has replied assets generally, as he had the right to do, ac- 
cording to the case of Johnson vs. Johnson, 1st Bailey. 

Under this replication the plaintiff proved the fact, that the de- 
fendant's intestate was, at the time of his death, in possession of the 
■laves in ilispute, and that they were and are in the possession 
of the defendant; this cast upoa her the burthen of shewing 
that the legal presumption, that they were his goods and chattels, 
arising from the fact of his possession, could not prevail, inasmuch 
as he had settled them, by a pout nuptial settlement, on herself. 
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To such evidence, coming from her, and set up in discharge of her- 
l»elf, there can be »o doubt, that the plaintiff may repl/that the set- 
tlement cannot bind him, on account of either actual or legal fraud. 
In such a state of things, it is net the arlministratrix who attempts 
to set aside the voluntary conveyance of the intestate, but it is his 
creditor who is injured thereby, and who, therefore, is entitled to 
make the question against the defendant, m possession of the slaves, 
who as cestm que trust in possession, aflcr she became discovert, 
represents both the le^gal and equitable interest, arising from the 
settlement. 

The declaration of Mairs, as to the state of his afikirs, %vhether 
he had made or lost money from 18 19 to 1628, or 1829, wore clearly 
admissible against the defendant, as his administratrix, and as his 
voluntary donor. In the first character, the defendant representing 
the intestate, cannot object to his own evidence, against himself, 
and on the ground, to shew the competency of the testimony, it is 
only necessary to say, that when Mairs mude the declarations, he 
was in the possession of the chattels ; and that the proof objected 
to applies not to his title to them, but to his pecuniary circumstan- 
ces, which might lead him to desire to cover his property from hi* 
reditors. 

The question of fraud or no fraud, took the most favorable turn 
for the defendant, of which it was susceptible, in being submitted to 
the jury, as one of fact. We perceive no error in the conclusion of 
the jury. 

The motion is dismissed. 

JOHN B. O'NKALU 
We concur, 

J. S RICHAKDSON, A. P. BUTLER. 

JOSIAH J. EVANS, 

I dissent in the opinion given in this case. 

RICHARD GANTT. 

4Sethour, ybr Appellant. 
ScKHAUD, /or AppeUee^ 

Filed 14th Feb., 1837. 



John Stbnt and Elizabeth his wife, vi. Benj. F. Hvitt. 
Tried before His Honor Judge Gantt, Charleston ,^May Termt 

Judge^s Repitrlr^In the tummer of 1883, the plaintiffs, by the 
4eath of Joseph Mttte, of New York, became entitled to aportioH 
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of the real and penional estate of the deceased. Mr. Hunt waf 
employed to act as the attorney of the plaintii&, under the folio vr.. 
ing written agreement. 

** Memorandum of agreement between Benjamin F. Hunt and 
John Stent for himself and wife :— That the said fienjamm F. Hunt 
shall proceed to New York, and fully investigate the estate of Jo- 
•eph Motte, deceased, at Harlem, and shall prosecute the claim of 
usy the said John Stent and wife, to recover all the real and per- 
sonal estate to which we may be entitled ; and we agree that thtt 
said Benjamin F. Hunt, shall retain tor his services twenty per 
cent, on the nett amount received, in lieu of all fees and commis- 
sions, for investigating, adjusting, and paying over the amount so 
to be recovered. Charleston, 25th July, 1633. John Stent. Wit- 
ness, John H. Peters." 

Mr. Richard Yeadon, jun. being sworn, proved the agreement, 
and stated, that in the month, of December, 1835, he was employed 
by Mr. Stent, to call on Colonel Hunt, abuut this matter. He de. 
posed, that Colonel Hunt disclosed to him every thing that passed be- 
tween Stent and himself. That he understood from Col. Hunt, that 
on the 23d of May, 1833, he had received 6rom the administrator of 
Motte, under a power of attorney from 8tent and Wife, $1,400, 
and that on the 27th of March, 1835, he had received $584 69 
cents, the balance of the personalty. That the real estate, as ho 
^as informed by Mr. Hnnt, had been sold for something over 
$16,000, of which one half was to go to the distributees in New 
York, and the other half to the distributees in Charleston. That 
in his. Colonel Hunt's, opinion, it was questionable, under the 
laws of New York, whether Stent and wife would receive 
•4,000 or $2,000, as their share. That Colonel Hunt was of 
the impression, that the claimants in ("harleston, consisted of 
Mrs. Stent, (a niece of the deceased,) and three grand-nieces or 
nephews, the children of a deceased niece ; and the question 
was, whether the grand-nieces or nephews were to take ptr 
dapUa. with Mrs. Stent, or per stirpes. The witness further 
stated, that Mr. Stent authorixed him to demand of Colonel Hunt 
the amount he had received of the personalty, deducting the amount 
of his commissions, and that Stent demanded the balance, with in- 
terest. This, Colonel Hunt was unwilling to accede to, alleging 
that he was entitled to receive his commissions on the realty also, 
which he estimated at $4,000, (Mrs. Stent's share,) and his com- 
missions at $800. The witness understood from Colonel Hunt, 
that under the old law of New York, representation as to real, Es- 
tate did not go beyond brothers and sisters children, but under the 
revised code of laws in operation when Motte died, grandynieoet 
and nephews would come in, and the question was, whether ^^ 
would come in per stirpes or per capita, with a niece living. The 
ivitness stated^ that the interview between him and Colonel Hunt 
took place on return day, in December last, and as they could not 
come to an agreement, he took an appearance from Col. Hunt te 
th^ present suit, with an understanding that they would negotiatt 
farther ; that sem* negotiations afterw«rd« took place. 



CHARLESTON, FEBRITART TERM, 188t. tift 

A note of Ihe 1 4th Janoarj, ^36^ from Colooel Hunt, wai then 
read, with an account of particulars. Then one in reply from 
Mr. Yeadou, of January the l&th» 1836. Mr. Hunt's letter in an- 
swer to the last.. A letter from Mr. Stent to Mr. Yeadon, dated 
February 9th, 898, and Mr. Hum's answer thereto, were read. 

Mr. Yeadon furtlier stated^ that Colonel Hunt told him that h» 
bad been put to a great deal of trouble in investigating this claim^ 
that he had employed counsel, and that he had satisfied witness that 
the facts were so. 

On the crotts.examination of Mr. Yeadon, he said that Colonel 
Hunt had frankly satisfied him on every point, aod that he had 
no doubt but that the account then shewn him had been presented 
to him^ A map was also exiiibited to Mr. Yeadon, who stated 
that Colonel Hunt had madeknutvn to him the difficulties which he 
had to encounter about the real estate. Certain notes were exhi* 
bited, which Mr. Yeadon said had been shewn to him. 

Respecting a bill of exchange, drawn on Mr. Hunt, he stated to 
witness that Mr. 8tent had no right to draw alone, and that as the 
contract was an entire one, Stent could not alter it, and that he,. 
Hunt, held himsell entitled to take his commissions out of the first 
monies received. Hunt also had stated to him the impossibility of 
fixing the amount of his comcnissioiis till the sale of the real estate. 
Hunt also stated thit it would be necessary that Stent should exe* 
cute titl«^8 beioce the money could be received, that there was a 
Question in relation to th.e real estate,, and Colonel Hunt insisted 
tnat Stent had no right to call on him till he had completed the 
contract.. 

Wilham Lloyd was sworn, and here it was admitted that Mr. 
Lloyd, under a power from Mr. Hunt, received iu New York,. 
91,400, of the administrator of Motte's estate,, and that it was paid 
over to Colonel Hunt's agent there, by l^is direction. Mr. Lloyd 
deposed, that he had communicated the, fact to Mr. Stents m the 
course of conversation* 

Edward Newhall, being sworn, said he had intermarried with one 
of the distributees of Motte. That Susannah North left four 
daughters, Mrs. Stent, Mrs. Broilie, Mrs. Reynolds, and Mrs. 
Gradick ; that all were dead and left children, except MfS. Stent, 
yet ahve. That he iH the aittorney of all the heirs in this part of 
the country, except Mrs. Stent. That the real estate sold for be* 
tween sixteen and seventeen thousand dollars. That he claims 
their fourth part of the real estate coming to the heirs of Susannah. 
North. That the only delay in receiving the money arises from 
the. powers of attorney to him being illegal. That they were sent; 
back^ and new powers wore made out by all the heirs. That the 
last one was sent on about two or thee \^eeksago. That he is not 
aware of any delay on the part of the Stents. That he has been 
put to no great expense ; he found every thing strait and satis-, 
factory. That be had paid three or four dollars. That one of the 
heirs lived near Columbus, in Georgia, and that his power could not 
be procured till lately. That he (the witness,) was requested some 
lims last spring, to ctJl on Colonel Hunt, te inform him who the 
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heirs were. That he thinks he left it in writing with Colonet 
Hunt. That the paper shewn to witness is the account left. Thaf 
he never heard there was any dispute in New York about it. Hd 
does not know that any application has been made to the court of 
New York about the division of the estate. 

Mr. Brodie. being sworn, confirms the account of genealogy given 
by the last witness. Mr. Newhall being called again, it was pro- 
posed to ask the witness the following question : " Whether, in 
September last, at Mr. .Stent's request, he did not enquire at the 
surrogate's office in New York, whether Mr. Hunt had not received 
money from the estate of Motte t" This question was objected to, 
and the objection was sustained by the court. A letter from Mr. 
Hunt to Mr. Stent, dated at New York, October 10, 1835, was 
read. This letter shews the terms on which he had undertaken to 
collect, &c. Mr. Stent's letter to Mr. Hunt, of September 30, 
1835> was read. In this letter he communicates the information ho 
hid received of Colonel Hunt having received money, and that ho 
had drawn oh him for $1,700. Another letter from Mr Stent, of 
October the 16th, 1835, was also read, denying the correctness of 
Mr. Huut's statement in his letter of September 30, 1835, and sta- 
ting further, that if the draft was not paid he would consider Mr. 
Hunt n« longer his attorney. Mr. Punt's reply of lUth November, 
1835, was read, as also Mr. Stent's answer of November 21, 1836, 
adhering to what he had before said. Mr. Yeadon, after quoting the 
1st vol. of the revised statutes of New York, page 7 hi, sec. 89r 
closed the evidence on the part of the plaintiffs. 

The defendant offered no testimony, but by his counsel, Mr. 
Thompson, moved for a nonsuit, on the ground, that the action is a 
general indebitatus assumpsit, and the evidence produced is a spe- 
cial agreement. After hearing the argument, I sustained the mo- 
tion for a nonsuit, principally on the ground, that between the parties 
litigant, a special contract or agreement subsisted, and on which aa 
action could alone be maintained. It appeared that the defendant, 
under the contract, had taken much pains to ascertain the right of 
the plaintiffs, and to bring the business to a close. Was it compe- 
' tent for the plaintiffs, at such a crisis to revoke the power, and the re- 
by defeat the right of the defendant to commissions on all that 
could be secured as belonging to the plaintiffs ? See Chitty oa 
Contracts, 276. Idth Johnson's Reports, .53. That the plaintiffs 
cannet recover under the money counts, where a special agreement 
subsists, see 12th Johnson's Reports, 274 ; and that the action must 
be on the contract, see 19th Johnson's Reports, 205, 14th do., 326. 
1st Hill, 384. 

RICHARD GANTT. 

Ground of Appeal. 

That the cause of action was properly laid in the declaratioi^, 
and amply sustained by the evidence, and the case should, therefore, 
have been permitted to go to the jury. 

YJEAPON <& MACBETH; Plaintiff AitomeyM. 



Charleston, February term, issi m 

if r. Justice Evans deliyered the opinion of the court. 

The facts of this case^ so far as it is necessary to state them^ 
lor the purpose of di^ciding this eause, are these : Mrs. Stent was 
one of the distributees of one Joseph Motte, who died intestiate in 
the State of New York, on the 21st Jifly, 1633. The plaintiffs 
executed a power of attorney to the defendant^ authorirang him 
to ask, deuMind, and receive, Mrs. Stent's sl^aie of the real and per- 
sonal estate of Motte. On the 25th July, 1S33, an agreement 
was entered into between Stent for himself and wife, and the d^ 
fendant, in these words, viz. ^* That Benjamin F. Hunt, should 
proceed to New York,- and fully investigate the estate of Joseph 
Motte, deceased, of Harlem, and shall prosecute the claim of us^ 
the said John Stent and wile, to receive all the real and personal 
estate to which we may be entitled ; and we agree that the said 
Benjamin F. Hunt^ shall retain twenty per cent, on tlie amount 
received in lieu of all fees, and comuiissious, for adjusting, invest 
tigating, and paying over the amount so to be recovered." In 
pursuance of this agreement, the defendant proceeded to New 
York, and instituted the necessary proceedings, for the purpose of 
reducing inlo possession Mrs. Stent's sliare of the estate of Motte. 
In May, 1834, the defendant received of the administrator of 
Motte, 91,400 ; and in March, 1835, he received the fiirther sum 
of $584.69, being the share of the plaintifF? of the personal es- 
tate. The real estate was afterwards sold for $16,700, of which 
sum it would seem, from the evidence, Mrs. Stent was entitled to 
(1-8) one eighth part. In consequence of some disagreement 
between the parties, this action was brought to recover of the de-* 
fendant the plaintiffs share of the money received, after deducting 
the defendant's commissions. The action was indebitatuM assump^ 
sit^ for money had and received, to the plaintiffs use. It was 
objected, that as there was a special agreement between the par-^ 
ties, the plaintiffs should have declared on the speeial agreement. 
The presiding judge was of that opinion, and nonsuited the 
plaintiffs ; and the motion in this court is to reverse that de- 
cision. 

There is no doubt of the correctness of the principle, that 
-where there is a subsisting agreement between the parties, upon 
which the plaintiff's right to recover depends, there the action must 
be on the special contract, and the plaintiff cannot recover on the 
common counts. This doctrine is well explained in the case of 
Rye vs. Stubbs, 1 Hill, p.^ 384, and all the leading cases are re- 
erred to. If this action was for the non-performance of tfe 
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agreement, then the principle contended for would apply* Bat 1 
apprehend, the plaintiffs* right to their money is wholly independ* 
ent of the agreement. Did the defendant receive the money un- 
der the agreement ? No. He received it by virtue of his power 
of attorney from the plaintiffs to him. Without this he never 
could have possessed himself of it. If the defendant had brought 
his action to recover his compensation of 20 per cent., he should 
have declared on the special contract, because independent of 
that, he had no right to the compensation. This case does not 
vary from the common case of attorney's recejiving his client 's 
money, which he has no right to retain. It may be recovered from 
him as money had and received to the use of his piincipal. A 
client delivers a note to an attorney and says, collect this, and I 
will give you 10 per cent. The attorney's right to his commission 
depends on the contract ; but his client's right of action depends 
on the fact that the money is his and received for his use. Other 
points were made and argued, but as the nonsuit was granted on 
this ground alone, it is not thought necessary to express any opl-> 
nion en them. The motion is granted. 

JOSIAH J. EVANS. 

We concur, 

J. S. RICHARDI^ON, A. P. BUTLER. 

JOHN B. O'NEALL, 

Tbadon d& Macbeth, for the motion. 
Thompson, contra. 

Filed 14th February, 1837. 



Albxandbr a. Sxbtz vw. William Kbnitedt. 

Tried before his Honor Judge Butleb, Barnwell, Fall Term, 
, 1836. 

Judge^s Report.— The plaintiff was a lumber factor in Savan. 
nah, and the defendant a lumber cutter living in Barnwell. The 
plaintiff was in the habit of receiving eTnd selling defendant's lum- 
ber* The lumber would remain on hand for some time, and plain- 
tiff would retail it out to different purchasers ; and during the 
time defendant would draw on him, the plaintiff accept drafts, 
forward goods and make advances to defendant. The plaintiff 
contended that upon a fair settlement of accounts, the defendant 
was indebted 8300, for which this action was brought. The de- 
fendant contended that plaintiff claimed too much ; that he had 
not accounted for all the lumber delivered ; that he was not entitled 
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to charge for commissions fof acceptances of drafts, or on ad- 
vances, but that he should be satisfied with his commissions for 
sale of lumber, and paying over the money, and interest on the 
advances made, when he had no funds in his hands at the time 
they were made. 

The evidence was as follows : 

Stephen Smith sworn on the part of the plaintiff. Has lived 
on Savannah river for sixty ycBrs, and has been in the habit of 
sending lumber to Savannah ^own the river. It is an invariable 
custom for factors to charge commissions for acceptance of drafts, 
where they have no funds of the drawer in hand at the timeu 
Where goods are forwarded to the planter or lumber cutter, fac- 
tors sometimes charge commissions, and sometimes not, on pur- 
chases made. The habit is uniform to charge interest on advances. 
Factors do claim the right to charge commissions on advances 
also. 

Charles Brown was sworn on the part of defendant. Was for 
several years engaged in the factorage business in Savannah. 
When he had lumber on hand he never charged commissions for 
acceptance of drafts, if he had money in hands to pay drafts at 
maturity. When he had no funds in hand on account of lumber, 
at the maturity of drafb, he would advance the money and charge 
commissions and interest also. Factors claim this as their right, 
although in fact all do not charge their customers. The practice 
▼aries. 

To shew that plaintiff had received more lumber than he had 
accounted for in account sales, James Calhoun was sworn. He 
assisted to carry rafts from defendant's mill in February. 1831. 
He and Wilson Huff, delivered 39 rafts to plaintiff, in Savannah. 
When they received them at the mill, they were supposed to aon- 
tain 1000 feet of lumber each. Binders were made to contain 
1000 i^^t each. One was actually measured and contained that 
much, and all the other binders were made like it. The lot was 
to be paid by the 1000, and he considered each raft to contain 
1000 feet 

Henry B. Hogg, says he measured two of the rafls that were 
delivered to Calhoun, near the mill. These two measured together, 
2939 feet. He measured but two of a large number, but he 
thought all the rafbi were like those he measured. Binders wer« 
made to contain rafts of same size. 

Brown was examined in reply by plaintiff. Lumber is frequently lost 
in going down the river ; lumber is always liable to deterioration and 
loss, when it remains on hand a great while. Lumber is in factors 
possession as soon as he receives it from raftemen, while it is in 
water. It may be taken away by stream or tide before it is put in 
yard. Lumber is usually kept on dock or wharf, in the yard of 
factor. It is not kept in a house. 

The principal question in this case, is, how much lumber ought 
die plaintiff to have accounted for? As it will appear from the ac 
count of sales, he had in his possession a great deal more lumber 
dian Uie nfis delivered to him by Calhoun in February, 1681. In 
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his account of sales there is no raft that was estimated beyond 
30,003 feet. I niean large raft or fleet. The dtiendart f oi.tend* 
thai he should aceou. t toi 42,000 feet, according to the measure- 
nirnt of Hoga at the mill. Hogg's measurement was hypothetical, 
for he measured but two small ratts, and said that if all the others 
Contained as much, in proportion as these two, there would have 
been 43,000 feet that left the mill : and I suppose that the jury nauat 
have found their Terdict on this estimate. The jury did find but a 
small part of plaintiff's claim, something over $100 ; and they 
vusi have given the defendant credit for 1«,000 feet of lumber, not 
accfiunted lor by plaiatiff. Now what measurement should pre- 
vail, that made at the mill, when the lumber leaves it, or that made 
by factor when he sells it ? Neither may be strictly correct ; more 
lumber may-leave the mill than is delivered to the factor, aad there 
may be less m fact sold by the factor than he received. At the 
time lumber is delivered to the factor he does not measure it, or give 
a receipt to the raflsman ; but he takes it in his dock yard, where 
it is liable to be stolen or destroyed, without his negligence. There 
is no custom to regulate the thing. I cannot think the measure- 
Sient at the mill should prevail. And neither ought the factor to 
have the whole matter under his control. I think myself that the 
lumber ought to be measured when delivered to the factor, and he 
should account for it with a reasonabk) allowance tor deterioration 
and loss. But this not being done in this case, I thought the jury 
might have struck the difference between what left the mill and what 
ivas sold. But what did leave the mill ? There is a difiereoee of 
opinion as to that. The jury took the highest estimate in favor of 
the defendant. If the measurement at the mill should prevail«the 
jucy bad the right to take the estimate of either witness ; but ought 
that estimate to be adopted ? I thought not, and yet was not able to 
lay down a satisfactory rule ; and where there is no rule, custom 
should govern ; but then there was no distinct custosn. And the 
jury was governed by the evidence. 

I thought the plaintiff was entitled to interest or the bidance of 
his account, and eommiasions on acceptances $ the jury found other, 
wise. Whether the phuntiflf was entitled to commissions on ad« 
vances, in addition to interest, I was doubtful. I rather thought noL 
The custom was not so universal as to make it a part of the contract 
between the parties ; and in the absence of custom principle is 
against it. 

A. P. BUTLEIL 



The plaintiff gives notice, that he will make a motion for a new 
trial on the following grounds ; 

1. Because the jury allowed the defendant credit for 12,000 
feet of lumber, with interest thereon, without evideuoe. 

% Because the jury did not allow the plaintiff, his charges of 
commissions on acceptances and advances. 

8. Because the jury did not allow Ae plaintiff, iaterest on the 
ialauee due on his accounts 
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4. Because the verdict is in these and other respects contrary to 
law and evidence. 

A. PATTERSON, Plaintiff's Attorney. 

Mr. Justice Eva^s- delivered the opinion of the court. 

The grounds of appeal present three questions. 

1. Did the plaintiff account for all the defendant's lumber, which 
he received ? 

2. Was the plaintiff entitled to commissions on his purchases of 
goods, acceptances, and advances ? 

3. Was he entitled to intetest on the balance of his account? 
I propose to eonsider these questions in there inversed order. 

I think there can be no doubt, that interest should have been a1« 
lowed on whatever balance was due to the plaintiff, on closing the 
account ; all, or nearly all, the items of the account, are for cash 
paid on acceptances, or the purchase of goods, or advances ; all 
the cases establish the principle, that money loaned, or advanced, 
will bear interest. It was expressly so decided in the case of 
Cheesborough and Campbell vs. Hunter, 1 Hill, p. 400. On this 
ground, therefore, the verdict is clearly wrong. 

A well established custom on any subject, is a part of the law of 
the contract, with a knowledge of which, the parties stipulate. But 
a custom to be binding as a part of lex cantractuum^ must be gene- 
ral and well understood. And if Ihe usage be clearly established, 
that the factor has a right to charge commissions on goods pur- 
chased, and on the amount of his acceptances, when he has do 
funds to meet the payment of drafts at maturity, I think the jury 
should have allowed these items in the account. But I an satis- 
fied a different rule should prevail in relation to advances. These 
are in fact, loans of money, and to charge commissions and interest 
both, savor of usury, which is unlawful ; and no custom or usage 
can he allowed, which repeals the law of the lan(|. 

On the first ground it seems to me, that there was no good reacMin, 
why the jury should have adopted the estimate made by the wit- 
nesses, of the lumber at the mill. That estimate is hypothetical, 
and afforded no satisfactory evidence, that the same quantity was 
delivered to the factor ; but as this was a question of fact, I should 
not be disposed to disturb the verdict on this ground alone. But as 
\he verdict is clearly against lav on the third ground, a new trial is 
ardered* 

lOSIAH J. EVAJSfi' 
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Drakr dc MiTCHBLi. vi. BoTCB 6ii Henrt. 

Tried before his Honor Judge Gantt, Charleston, Spring 
Term, 1836. 

Judge^t Report. — This suit was instituted to recover from the 
defendants, Boyce dc Henry, the amount of a bill, drawn by J. B. 
Clough, on his firm of Crowder, Clough & Co. of Liverpool, for 
four thousand pounds sterling, on account of Drake dc Mitchell. 

A short statement of facts, will shew the relative situation of 
the parties, and the circumstances under which the plaintifis calca* 

late on a recovery. 

In April, 1825, a contract was entered into between Thomas Rob- 
son, of the firm of J. dc T. Robson, of the one part, and Diake 
de Mitchell, of Havana, of the other. The overture of Thomas 
Robson, to Drake dc Mitchell, in virtue of which, the contract was 
made, was as follows : 

« Havana, April 28<A, 1825. 

Messrs. Drake de Mitchell — Gentlemen,— I intend sailing to- 
morrow morning, in the schooner Felix, bound for Charleston, 
South Carolina, wind and weather permitting, 

I will thank you to execute the following order, at your earliest 
convenience, provided, you feel yourself warranted m so doing, 
from the letter of credit I produced, viz. two to three thousand ba^ 
of prime green Havana coffee, provided, the same can be had at 
prices from eleven to thirteen dollars, and for extra prime, large 
bts, thirteen and a half. Bills on New York at sixty days, at two 
and a half to five per cent, premium, and to be governed in said 
purchase, by the rise and fall in foreign markets, exercising your 
better judgment thereon. Said cofiee to be forwarded, by first 
good opportunity, to Charleston, South Carolina, on beard of a 
good, sound, and substantial vessel, addressed to the care of Boyce 
ds Henry, Kunhardt's wharf, Charleston. Bills of loading to be 
immediately forwarded to New York, and insurance ordered thereon 
to the fiili amount. Invoice of cofiee, with duplicate loading, to be 
made out in the name of J. de T. Robson, and forwarded with 
advice of drafts, to the care of Boyce de Henry, Charleston. 

'Wishing you success in seid purchase, and claiming your par- 
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ticular attention thereto, I am gentlemen, your obedient, servant, 

Thomas Robson. 
Please inform me the name of the houte to vvhom the bills 
of loading, dtc. will be addressed." 

This proposition was aceeded to by Drake <& Mitchell, and they 
addressed a letter to Mr. Edmondston, under date April 29th, 1825, 
informing him that they had consented to purchase in virtue of his 
letter of credit, in favor of Messrs. J. & T. Robeon, two thousand 
bags of coffee, **to he consigned to Messrs, Boyce 4* Henry ^^^ and 
pointing out the particulars of the contract, with respect to insu- 
rance, payment, &;c. &c. The coffee was shipped pursuant to the 
terms of the contract, and bills for a considerable amount drawn 
and paid off. Drake &; Mitchell, changed the mode by which 
they were to be paid the balance of the purchase money, and drew 
bills therefor on London, say for £4,000 sterling, communicating 
to Messrs. Boyce &; Henry, the agents of J. de T. Robson, at 
Charleston, this alteration of the mode^ of payment, by a letter ad> 
dressed to them, bearing date 21st May, 1825. 

The Robsons, to whom Boyce & Henry made known the pur- 
port of the letter addressed to them, by Drake & Mitchell, assented 
to the alteration in the mode of payment, with relation to the draft 
for four thousand pounds sterling, and Boyce de Henry, by their di- 
rection, and according to the request of Drake de Mitchell, remitted 
to Campbell, Bowden de Co., a bill of exchange of J. B. Clough, 
on his firm of Crowder, Clough dz; Co. of Liverpool, at sixty days 
sight, on account of Drake dc Mitchell ; which bills were protested 
for non-payment. 

Drake in Mitchell instituted a suit against Mr. Edmondston, on 
the letter of credit given by him to the Robsons, in which suit they 
having been unsuccessful, have resorted to the present action for 
reimbursement. 

I considered^ and so stated to the jury, that Boyce de Hanry, 
acted in the capacity of agents, merely, for the house of J. dc T« 
Robson ; that in point of privity, they were no way cencerned in 
the contract between Drake dz; Mitchell and the Robsons ; the 
terms of which contract, required that the consignment should be 
made to Boyce dz; Henry, of Charleston, and under which no legal 
responsibility was incurred by them, to the house of Drake dc 
Mitchell ; neither did I think the non-payment of the bill of ex- 
change, which had been drawn on the firm of Clough de Company, 
and the failure of that house, placed them in a situation of respond- 
bility to Drake de Mitchell. 

Acting as they had done not in their own right, but as the agents of 
the Robsons, and in pursuance of their orders ; and having used 
ordinary discretion in obtaining the bill of exchange, from a house 
of unquestionable credit at the time, the subsequent failure of the 
house created no liability on them. 

By a reference to the testimony it will be seen that others had 
•btamed similar drafts of Mr. Clou|^, on the house of which he 
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was a memberi and that the credit of the bouse was well established 
in public eutimation. 

The jury, under the charge of the court, whic6 was decidedly 
in favor of the defendants, found a verdict for them. 

The first and last grounds takeu for a new trial wilt require somer 
remarks from the presiding judge. 

The testimonj closed before 3 o'clock on the daj it was finished, 
auu the court permitted the case to remain over to the next day, 
that Ihe counsel might have time allowed them to arrange the testi- 
mony for argument. 

On the meeting of the court next morning, Col. Hunt moved ter 
introduce further evidence respecting an assignment made by th« 
Robsons of their property to Boyce 6c Henry. 

This was opposed by the counsel for the defendants on the ground 
that their witnesses had all been dismissed, and that they would 
be taken by surprise. Col. Hunt called for an affidavit of the fact, 
the court declined to require it, relying for the truth of the fact on 
the statement made by the counsel for defendants, and directed 
that the argument should be proceeded in. In thus exercising ju- 
dicial discretion^ I have the satisfaction to think, that it was not 
opposed '* to any settled usage of the court," but conformable 
thereto, having never known an affidavit, in such a conjunction do- 
manded of the opposite counsel. The better discretion of the 
Court of Appeals, will correct the error, if one was committed by 
the decision. 

On the second ground taken in the brief, 1 have before stated my 
opinion, that Boyce <Ss Heiiry, could not in any legal sense, be con- 
siditred as the agents of Drake de Mitchell, but acting throughout 
the whole transaction, as the deputed a;;ents of J. & T. RobsoB, 
not only as the consignees of the coffee, but iu procuring and trans- 
mitting the bill of exchange, by their authority and jfirection, in 
payment for it. 

A very full report of the circumstances of this transaction, with 
all its incidents, will be seen by reference to the case of Charles 
Kdmondston, plaintiff in error vs. Drake dc Mitchell, defendants 
in error, in the 9th volume of Peters' Reports, commencing at 
page 634« 

RICHARD GANTT. 

Grounds of Appeah 

1. That his Honor the judge, refused the plaintiffs leave to give in 
evidence, two papers signed by defendants, before going to th« 
jury, although the defendants did not offer, and were not required 
to state on oath, that it would operate as a surprise. The court 
rulir.g, that because the plaintiflTs bad coscluded the testimony, the 
court had a right to refuse further evidence, without requiring the 
defendants to give any affidavit, that they could not be prepared to 
ansi^erit. 

2. That his Honor charged, that Boyce 6i Henry, were not the 
agents of Drake ds Mitchell, whereas it is contended that as con* 
signeess they became so, and by accepting to act as sucby tbey 
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%ere bound to act with proper discretion, and not for their owa 
benefit. 

8, That the evidence clearly established, that Boyce & Henry, by 
their agreement as consignees, to see the purchase money for thtf 
coffee paid, became responsible to see Drake & Mitchell paid, and 
having undertaken to remit the funds, were bound to do so skilfuUj 
and faithfully, 

4. Because judicial discretion is to be exercised according to th« 
settled usages of courts of justice, and is not dependent on the 
opinion of any individual judge, however enlightened ; and in the 
sound exercise of judicial discretion in this case, the evidence re« 
fused by the court, ought to have been admitted^ 

HUNT, Attorney. 

Mr. Justice O'Nball, delivered the opinion of the court. 

The plaintiffs' first and fourth grounds, present the question^ 
whether the judge below erred in refusing to permit the plaintiffs 
to give m evidence, two papers signed by the defendants, after the 
case had been closed, on one day, and adjourned ever to the next 
for argument. We are unanimously of opinion, that in this respect 
the judge did not err, and that his discretion was strictly exercised 
according to **the settled usages of courts ef justice*^ The bur- 
then of complaint in the first ground, is, that the judge did not re- 
quire an affidavit from the defendants, that the introduction of the 
testimony would *' operate as a surprise J*^ The judge below, after 
an experience of more than forty years, at the bar and oa the bench, 
has said, that he had ^ never known an affidavit in such a conjunc- 
tion demanded of the opposite counsel." The circumstance, that 
in such a lapse of time, no such a demand had been made, is in it*^ 
self evidence that no such right existed. But independent of well 
settled practice, which makes the ^* usages of courts of justice,"^ 
appealed to by the counsel for the motion, the call on the part of the 
plaintiffs, that the defendants should resist the introduction of the 
proposed evidence by an affidavit, is without the slightest pretence 
oi reason or authority to sustain it. The plaintiffs, not the defend- 
ants, were asking for favor : they were applying to be permitted to 
do that which they were by law forbidden to do, save by leave of 
the court. The application was to the legal discretion of the court. 
If, as was said in Browning vs. Huff, 2d Bailey, 179, the intro* 
duction of the evidence would work either surprize, delay, or loss, 
to the defendants, it was the duty of the court not to allow it to be 
given. The tendency of the proposed evidence could be seen and 
judged of by the judge, without an affidavit from the defendants. 
It was true it was written evidence which was offered : but it was 

29 
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not like that in Browniag vs. Huff, a part of the plaintiff*! title, and 
of which the record gave the defendant's notice. From the ex- 
planations given h$re^ by the plaintiff's counsel of bis proposed evi- 
dence, we can very readily discover, that its introduction would 
have led, in all probability, to. a protracted examination of further 
parol proof, and would have introduced all the mischiefs against 
which, the decision in Jenkins ads. Price, 1 Nott and M'Cord, lid^ 
was intended to guard. 

Upon the second ground, I have to remark, that the consignment 
to Boyce dc Henry, was not for the plaintiffs ; it was for the pur- 
chasers of the coffee, J. & T. Robson, and by their direction. 
How this could make Boyce dc Henry, the agents of the plaintifis, 
I do not perceive ; they were the agents of J. dc T. Robson alone ; 
for them they received the coffee. There was no stipulation that 
the plaintiffs were to be paid out of it. They purchased for the 
Robsons, relying on their ability to pay, as guaranteed by Mr. Ed. 
mondston, for indemnity. They did not even look to the defendants 
for payments ; for in their letter to Edmondston, speaking of the 
purchase of the coffee, and of the stipulation that they should 
draw for the amount, on Messrs. Goodhue d^ Co. of New York, 
they say, ** Mr. Robson or hit frundsj remitting the money to 
those gentlemen, to meet our drafts." At the time they wrote tfaisr 
letter, they knew the coffee was to be consigned to Boyce & 
Henry, for they in it, so state the fiiet. If the defendants duty 
arising out of the consignment had been, to act as the plaintiff* 
agent in this matter, it certainly would have given them the right to 
claim payment for the coffee and remit it to the plaintiffs ; but in. 
/ stead of this, <* Mr. Rohson or hit friends^*^ in payment of the 
amount due for the coffee, are to remit funds to cover the plaintifia 
drafts on Messrs. Goodhue dz; (Jo. It is true that the plaintiffs had 
the right of stoppage in transitu : but after the goods were delivered 
they bad no lieu on them for the price. When the coffee was de- 
livered to the defendants it was a legal delivery to J. ds T. Robson* 
For the defendants were their agents to receive the cofiee, not 
the plaintiffs' agents to deliver it. There can, therefore, in this re- 
spect be no ground in fact or law to charge the defendants ; and the 
judge below was perfectly correct when he said to the jury that the 
defendants "incurred" thereby «* no legal responsibility to the 
plaintiffs." 

Under the third ground, it is assumed, first, that the defendants 
agreed verbally to indemnify Edmondston on account of his letter 
of credit in favor of the Robsoost and that in consequence of this 
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ultimate liability over, that thej should at once respond to the plain- 
tiffs in damages. This is susceptible of two answers ; the contin- 
gency on which Jhe defendants liability was to attach has not taken 
place. Edmondslon was not liable ; the plaintiffs discharged him 
by neglecting to give him notice that they had changed, by the con- 
sent of the Robsons, the manner of payment If Edmondston is 
not liable to the plaintiffs, it would be absurd to say that the defend- 
ants^ whose liability at mast was to indemnify him, could be prima- 
rily liable to the plaintiffs. The second answer is equally satisfac- 
tory, a verbal guaranty since the statute of frauds has never been 
supposed to impose any legal liability. But it is said under thio 
third ground, that the defendants undertook <* to remit the funds, and 
were bound to do so skilfully and faithfully." Let this be cenceded. 
The facts must test their liability under this concession. They 
bought a bill, good at the time of the purchase, and remitted it ac- 
€ording to the directions of the Robsons and of the plaintiffs ; 
there is no evidence that the course of trade demanded that the 
bill should be indorsed. Without such evidence, how can it be pre- 
tended that the defendants did not ''remit the funds skilfully and 
faithfully V* It is true that the bill was paid for by the defendants, 
by Weyman's drafi : this might then have been doubtful paper ; 
but that could not affect the question, for if the bill bought was 
good, it was the defendants good fortune to fairly obtain value for 
that which was doubtful. But I think the explanation given bj 
Clough, shows that Weyman*s draft was to him as good as gold* 
Weyman had consigned cotton to his house, the proceeds of which 
be and his co-partners, would have in their bands to pay the very 
draflf which the deCendantfl transferred to him. Until the cotton 
was sold, and the proceeds realized, he might need the money, toid 
hence it was that with the defendants as his indorsers, he discounted 
Weyman's draft at the United States Bank. If his house had not 
failed, out of the proceeds of Weyman^s cotton, he, and not the 
defendants, would have paid the diaft. 

In vindication of the judge below, I have thought it necessary 
to say so much ; for the decision of the case it was wholly unne- 
cessary. For it was a mere matter of fact submitted to the jury 
by a judge, (who never took a fact from the jury box which be- 
longed to it,) with his opinion upon the facts, which he was bound 
to express to them, that the plaintiffs had not made out a case, 
which entitled them to a verdict. If under such circumstances the 
plaintifis could get a new trial, no verdict could afterwards be al- 
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lowed to stand, where either party asked to have it set aside. Tfa« 
jKiotion is dismissed; 

JOHN B. O'NEALL. 

We concur, 
HICHARD GANTT, JOSIAH J. EVANS, 



I think the plaiatifis should have had a new trial. 

A. P. BUTLER, 



The opinion of Mr. Justice Rickardsoit. 

. The action of Drake and Mitchell, depends upon two conside* 
yations. 
It alleges : 

1. That Bejce dc Henry, were the agants of Drkke ^ Mitchell^ 
in purchasiag a bill of £4000, on London. But, etiher from want 
of skill, or negligence, failed to precure the usual secfijrities. And, 
the bill having been unpaid, they became liable. 

2. That whethsr Boyce d& Henry were, or were not the agents 
of Drake 6c Mitchell — still, as they did in fact, purchase the bill, 
but used the occasion, to purchase an unsafe bill, in exchange for 
doubtful paper then lying on their hands — ^they, thereby, broke the • 
fiiith, that the law requires in such transactions, and made money 
for themselves. And this renders them, still liable for the loss that 
followed ; or at least, to the extent of their own gains. 

Unskilfulliiess in the-ene case, and bad faith in either case, are the 
]^redicates of the action. The rules of law, that apply to the case 
9je plain. 

Any aberration for a selfish purposfi, in the exeoutien of a coQ- 
iidential and discretionary trust, constitutes the bad faith ; whiah, 
renders a man responsible for loss in such cases. There may have 
been no moral fraud whatever, and yet the party may be helden 
clearly liable. For instance, any man may purchase up judgments 
at 50 per cent, discount, and be sate in his bargain ; and yet, if a 
lawyer, were to purchase of his own dierU^ one of the judgments 
of which he had the management, at 20 per cent, discount, in 
ninety.nine eases out of an hundred, he would be compelled to re- 
fund the 20 per cent. 

It is the coafidential relation of the parties, that makes the dif- 
ference ; and moral turpitude does not of necessity, enter into the 
eharge. I lay down this principle at the outset ; because my opi- 
nion, in one respecc, turns upon the. application of this general dis- 
tinction. It is the fundamental principle of the case, as presented 
to us by the evidence. 

If Drake d{ MitcheH adduced any evidence that the defendants 
were agents, er, (whether agents or not,) any evidence that thegr 
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committed such a fraud, as I have defined, then the court ought to 
have left the questions— of agency, or not— or of fraud, or no 
fraud— entirely to the jury, with an explanation of the law as is ap- 
plied to both questions. For if the jury, contrary to the opinion of 
the court, would have verified the agency and the fraud, they 
might have found for the plaintiffs. 

Now the charge of error in the judge, is this, 1. That he did 
not leave the question of agency to the jury But in his charge 
took it for granted, Ihat Boyce & Henry, were not the agents of 
Drake & Mitchell ; and upon this assumption, instructed the jury, 
that Boyce dc Henry had incurred no fcgal responsibility. 

2. That still assuming that there wa^ no proof of the agency, 
the judge instructed the jury, that Boyce & Henry had incurred 
no legal responsibility, without instructing them, that if the jury 
thought the defendants had committed no fraud, then it was, 
that there was no legal responsibility. 

The report of th« judge's charge is as follows : 

** I considered, and so stated to the jury, that Boyce & Henry, 
acted in the capacity of agents, merely, for the house of J. <fe T. 
Robson ; that in point of privity, they were in no way concerned in 
the contract between Drake & Mitchell and the Robsons ; th« 
terms of which contract, required that the consignment should be 
made to Boyce & Henry, ot Charleston, and under which no legal 
responsibility wad incurred by them, to the house of Drake & 
Mitchell ; neither did I think the non-payment of the bill of ex- 
change, which had been drawn on the firm of Clough & Company, 
and the failure of that house, placed them in a situation of responsi- 
bility to Drake <& Mitchell. 

" Actmg as they had done not in their own right, but as the agents of 
the Robsons, and in pursuance of their orders ; and having used 
ordinary discretion in obtaining the bill of exchange, from a house 
of unquestionable credit at the time, the subsequent failure of the 
house created no liability on them." 

<* And under which [contract] no legal responsibility was in- 
^currtd." Assuredly correct law ; after the fact, that there wasn* 
agency, had been verified by the jury, &c. ** Neither did the non- 
payment of the bill, place defendants in a situation of responsi- 
bility." Vary correct law, if the charge of fraud, were first nega- 
tived by the jury. 

Now then, the question to be decided is, Did the judge in this 
charge, assume the fact, that Boyce <Sz; Henry were not the agents 
of Drake dz^ Mitchell, or, the fact, that there was no fraud, instead 
of leaving these questions of fact, entirely for the decision of thd 
jury ; and letting then understand, that it was only in case they 
should first find those facts in favcr of Boyce 6t Henry, they wer» 
to hold the defendants legally irrespon<iible. 

The fair construction of the charge as reported, is, that those 
fttoti ere impliedly ewumed, and th^t the jury were not instructed., 
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to decide for themselves, whether there was any agency between 
the plaintiffs and the defendants, or, whether, any fraud had been 
committed ; or that these facts must be resolved in favor of Boyce 
& Henry, before the law, that they were not legally respensible, 
could apply to the case. The law depended, upon the previous con- 
elusion of the jury, from the evidence. If they found that there 
had been no agency between plainti6fs and defendants, the defend- 
ants could not be legally responsible, for unskilfulloess in the pro- 
curing the bill, unless there was a fraud. If they found no fraud, 
as well as no agency, the defendants could not be legally responsi- 
ble. The inadvertance to the fact of agency, or uf fraud, might 
very readily occur in such a case, the proofs being merely circum* 
fltantial. But if there was any competent evidence, that went to 
prove the agency between the plaintiffs and defendants, or any evi- 
dence of a fraud, then the plaintiffs had a legal right, to have the 
question oi such agency, or the question of fraud, submitted to 
the jury, for their exclusive determination, before the law could 
apply. 

If I am correct in these premises, the case is narrowed down 
to this inquiry, Was there any evidence of the agency of Boyce 
&, Henry ? or of the fraud ? If either, there has been an oversight 
in the charge, which the plaintiffs may claim advantage of. 

What are the proofs of the supposed agency ? They consisted, 
Ist. In the fact, that Boyce &, Henry accepted the consignment of 
the coffee, from Drake &, Mitchell ; shipped, it is true, for the Rob- 
sons ; but with the evi'lent confidence, that the consignees would 
secure the price of the coffee, by transmitting funds to New Yorki 
to meet the bills of Drake ^ Mitchell, drawn for the original price 
of the cofiee. 

« Invoice of coffee,*' d&c. &e. << to be forwarded^ with advke 
of drafls, to the care of Boyce d& Henry," says Robson, in his let- 
tor of 28th April, 1825, to Drake & Mitchell. 

In the letter of Drake ^ Mitchell, of 26th of May, 1825, they 
address themselves to Boyce 6c Henry, evidently, as persons having 
authority to change the manner of payment by bills ; and make ao 
reference to the Robsons, dec. <* We are about, (they say,) to 
value on our friends Messrs. Campbell, Bowden 6c Co., to be co- 
vered by you, on Messrs. Goodhue 6c Co. as you may direct." 
And at the conclusion, they say, ** we trust that these dispodtions 
will meet your approbation.'' Not a word is said about the Rob- 
oons. And the entire correspondence of Drake 6c Mitchell, is in 
the same style, after the letter of the 26th May, 1825. 

This letter was seat to the Robsons for their approbation, 6cc» 
But that was gratuitous, and scarcely lessens the indication, that 
Boyce 6c Henry deemed themselves, also the agents of Drake 6c 
Mitchell. On the other hand, the defendants gave no notice to 
Edmondston, whom they had counter-guaranteed ; which omission 
would seem clearly to indicate, that in buying the bill of £^AQOf 
upon London, the defendants acted upon their own responsibility* 
It was an omission which absolved Edmondston, from his letter of 
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eredit in favor of the Robsons ; and of course also absolved Boyce 
Sl Henry« consequently from their counter-guaranty to Edmondston. 

Now 1 ask, how could Boyce & Henry, when they well knew, 
that Edmondston had guaranteed Drake 6c Mitchell, omit to no- 
tify Edmondston of a change, so important as to absolve him, and 
of course, thems>elves too ; and yet not indicate, by their omission, 
that tliey were conscious of a new state of the negociation, which 
brouglit their former responsibility to Edmondston, directly home to 
Drake & Mitchell. 

The evidence I have noted may be inconclusive proofs of an 
agency between the defendants and Drake 6c Mitchell ; but they 
are circumstantial facts, that go to indicate agency, and are worthy 
of consideration. 

The import and weight of such facts may be easily overlooked 
in the hurry of a trial ; but a man may pause, and ask, with some 
reason. Was nobody put in the plabe of Edmondston, when he 
was thus, in effect discharged, by the omission of his own counter, 
guarantees — the avowed agents of the Robsons, and the con* 
■ignees of the cofibe ; and when the bill was purchased by them, 
under the authority of a letter, which is literally to then, and with- 
out reference to other persons 7 

It may be asked, why did not Drake &, Mitchell, notify Ed. 
mondston, of the proposed change in the mode of payment? As* 
•uredly, they ought to have done so, when the proposition was 
made. And so ought the Robsons, or Boyce 6c Henry, to hav9 
done before they accepted and executed it. But the omission, by 
all, to notify Edmondston, only increases the indication, that former 
guarantees Were given up ; and that the new mode of payment by 
a bill on London, was to stand upon its own basis, and may therefore, 
imply a direct agency in Boyce 6c Henry, under the letter of the 
26th May. 

In a word, are such acts, no proof at all of such an agency f 
Is it certain that Drake 6c Mitchell could not have anticipated, when 
they changed the manner of payment, that they renounced both the 
liability of the Robsons, and Edmondston too, upon their reliance 
•n the safe house of Boyce 6c Henry, who had in hands the coffee, 
to insure their own safety, in facing the bills of Drake 6c Mitchell. 
For my own part, I would say, that when Drake 6c Mitchell 
broke the contract with Edmondston, which is now verified by 
the decision in the case of Drake 6l Mitchell against Edmondston, 
they also broke it with the Robsons. This would have been ob- 
vious, but for the voluntary notice, given by Boyce 6c Henry to 
Robson, which be it remembered, was not directed to be done by 
Drake 6l Mitchell, but is the gratuitous act of Boyce 6c Henry. 
Drake 6c Mitchell corresponded on the subject of the bill for 
j&4,(M)0, with Boyce 6c Henry alone, and asked for their own ap- 
probation. 

Now I ask, if this be the position of Drake 6c Mitchell, are 
they not to have the advantage of the new contract as well as the 
disadvantage of breaking the former contract, if they broke it 
ibr the advantage of a bdl on Loudon, ought they not to have all 
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^e advantage of this new contract. Is this view incompetent in 
law ? Must not all the facts which lead to such a possible conclu- 
sion, be resolved by a jury ? 

Now under this aspect, is it not enough, at least, for referring 
the facts to a jury to say, that by the letter of 26th May, 
Drake Si Mitchell requested Buyce &. Henry, to purchase the bill 
of £4,000 ; that they undertook the business and the loss followed. 
Is not the simple fact, of doing the business, the usual proof of 
agency, until explained away ? Admit that it was explained away^ 
in our judgments, stiil is the explanatory proof to be taken for 
granted, and not to be left to the jury? 

But the other day, we ordered a new trial, in M'Ginnes vs. 
Wallace, because, although the gilt of the negro to an infant child, 
reserving a life estate, was utterly void ; yet, as the reservation of 
the life estate, in these words, ** But my daughter, you must let 
grand-father keep the negro for his life," might possibly be con. 
strued by a jury, to be a mere asking desire of the child, that 
the donor might still keep the negro. And the new trial was most 
justly ordered, because the evidence, however slight, in the under- 
standing of the judge, must be weighed by the jury. In all sush 
cases the trial must be by the jury ; and the law must be put bypo^ 
thetically. It depends upon what facts the jury shall first v^rify^ 
and not upon taking the facts, as if already verified. 

I can account in no other way, for the entire silence of Drake 
& Mitchell, in never referring to Robson, or Edmondston, but by 
supposing that they felt sufficiently secure by the agency of Boyce 
6c Henry. And this confidence, may with reason have been settled, 
by the fact, that Boyce &, Henry » were the ultimate guarantees of 
Edmondston ; and of course, the new agency, by purchasing the 
bill for £4,000, did no more than bring their former express respoo- 
sibility to Edmondston, directly to Drake &, Mitchell. 

And may it not be equally probable, that Boyce &, Henry, under- 
took the unqualified agency of purchasing the bill of J&4,600, 
knowing, that they were at all events, liable to Edmondston ; and 
inasmuch as they could be no more than liable, directly to Drake J& 
Mrtcheif, by such agency. 

This view accounts for the total omission by all parties, to. give 
notice to Edmondston, and for Boyce & Henry's accepting of aa 
agency ; in which, ns other persons are alluded to, as their princi- 
pals. It also accounts for the entire correspondence of Drake dc 
Mitchell, being carried on in the same style. 

The single fact, that goes to rebut this interpretation of the cor- 
respondence between the plaintiffs and the defendants, is, that Boyce 
6c Henry did refer the letter of Drake Sc Mitchell, of the 26th 
May, to the Robsons for their approbation ; but there were rela- 
tions between these parties, that made such notice prudent ; and 
Boyce 6c Henry may not have chosen to give up the personal re- 
sponsibility of the Robsons ; in addition to the security of the cof- 
fee in their hands. 

The next point is, whether the charge of a fraud, also had no evi- 
denee to support it. This charge chiefly consi^tSy m the apparent 
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anxiety of Boyce to get rid of Weyman*8 bill ; In the fact, iHiich 
may be reasonably supposed that that bill was the defendants pro. 
perty, until the contrary is shewn, and the large indebtedness of 
Weyman to them, which would seem to account for their anxiety; 
and might make the defendants interested to get any of Weyman'8 
bills off their hands. And then follows the actual failure of Wey* 
man, soon afler. These are, in my mind, scarcely to be called in* 
dications of moral fraud. But where any man, having power to 
act at discretion, brings loss to his employer, and at the same time* 
and in the same act, brings gain to himself, very slight proofs of 
bad faith, or selfish conduct, constitute good cause for his liability, at 
least to the extent of his gains. 

It is a great and established principle, in all agencies, that the 
agent is not to make gain indirectly, at the expense or hazard of 
his principal. His power and knowledge give him great facility 
in abusing his trust ; and he must, therefore, keep himself aloof 
from even the appearance of selfish conduct* 

A factor might very honestly, debit himself to-day, with all the 
cotton in his hands at 17 cents, and yet if cotton should rise in the 
course of three days to 25 cents, and he should sell it, and gain 7 
cents in the pound, he would most likely be made to refund all 
his gains. Simply because the example would be pernicious and 
lead to great frauds. 

Now slight as are the indications of moral fraud, on the part of 
Boyce & Henry, yet the simple fact, is, that they did purchase a ^ 

bill of j&4,000, for Drake &, Mitchell ; that they had is their handa ^ '^ 

perfect security in the coffee. That they did realize by the ex« 
change of Weyman's paper, for Clough's bill, the payment of a 
doubtful and eventually, a bad bill of Weyman's. 

Apply to these facts the principle 1 have just noticed, and then ^ * 

ask the question, Is there no proof, whatever, of that kind of 
selfish conduct, which may make a man liable in such cases ; al« 
though it may not amount to moral turpitude. ^ 

Men acting in such cases, for others, must be as disinterested as 
jurors, or tiiey may be made legally responsible* It is not ne<' 
cessary to charge them with £ul machinations. And this is 
what, as I understood, the connsel avoided, not that they gave up 
the very principle and gist of their case, which consisted, in the 
bad faith, of buying a bill for Drake 6c Mitchell, with a view to 
their own pecuniary interest. 

It is true that eventually, Boyce & Henry had to pay Wey- 
man's bill ; but this happened by their aflerwards accommodating 
Clough, with their indorsement. 

But take any view — ought not so important a question of fact to 
have been submitted to the jury, upen the cireumstantial proofs, 
that entered into the transaction. Are they so slight, that the 
negative may be taken for granted^ Are they incompetent to bring 
•into action the great principle of preventive policy, 1 have just no- 
ticed, and which applies to every case, in which one acts for an- ^ 
other with large discretionary powers, and uses them for any selfish 
purposes whatever? 

30 
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What rendered Major Haskill liable, and why wat he eoBN 
palled to restore to the heirs of Miss Butler» the estate he had pur* 
chased from them ; while Major Hart and Mr. Darby, who did 
precisely the same thinff, were holden irrespoasibie by the sam9 
judges. (D's. Equity Keports.) It was not, that Haskill com- 
mitted a fraud. But simply, because he was the agent for the 
heirs, when he purchased of them. The example was pernicious. 
This principle lies at the bottom of all those cases, in which trus- 
tees, representatives, and all agents de facto- are held to strict ac- 
CouBtability. Tbey must not speculate for their own gain^. The 
law calls it bad faith ; and treats the misuse of their power, if mo'^ 
ney bdi made out of it, as it would positive fraud. 

The evidence in the case now before us, brings it within the 
flame principle. The fact that Boyce & Henry did purchase a bad 
bill, and did by the purchase realise the payment of the bad paper 
of Weyman, puts the case there, for the purpose of weighing the 
facts as well as the law. And the fact, that they did purchase the 
bill of £4,009, under the authority of Drake &; Mitchell'^ letter of 
26th May, which does not in its terms indicate any other principal^ 
but themselves, carries the question of agency, or not, to the jury* 

J. 8. RICHARDSON. 

Hunt and Kiko, for the motion. 
Pbtiobu and Dunkin, contra. 

Filed 2dd Feb. 1887. 



The Statb vs. John A. Cook. Indictment for selling liquor 
to a slave. 

Samb v«. Sahb. Indictment for retailing spirituous liquors with* 
out a license. 

Sahb v$, Saxb. Indictment for selling liqueur behind a screen. 

Sahb vs. Sahb. Indictment for selling rice to a slave without 
a ticket. 

Samb vs. Dibderich Lohhan. Indictment for selling liquor 
to a slave. 

Samb vs. Jambs Prbsslt. Indictment for assault with intent 
to murder^ 

R. B. Smith, Attorney General^ for the Stmte^ 
J. D. Dawsof, Attorney Jor defendant, (^ook. 
Yeadon 6l Macbeth, Attorneys for defendant, Lohman. 
C. C. Stkohbcilbb, Attorney for defendant Fressly. * 

Tried before his Honor Judge Bat, at Charleston, October 
Term, 1896. 

Judge* s Report. — In each of these cases, which came before me 
at the Charleston Sessions, October Term, 18b6, 1 directed the in- 
dictment to be quashed, on the ground, that the names of the grand 
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jurors were not set forth in the indictment, nor any specification of 
an offence on the docket, of any kind or nature whatever. And 
for authority to support my views ef the propriety of this course, I 
refer te 2 Hale's P. C. 167. 

Ib the last mentioned of the cases, against Cook, that for selling 
rice to a slave without a ticket, no motion was made ta quash the 
indictment, by the counsel, on either side ; but the jury, who were 
charged with it, being unable to agree upon their verdict, I direoted 
the indictment to be quashed, in the absence ef counsel. In each 
of the remaining five cases, a motion to quash was made by the 
defendant's counsel, and was in each instance sustained by me. la 
the case against Diederich Lohman, the motion to quash was met 
by a motion, on the part of the Attorney Genera], to amend the 
caption of the indictment, by inserting the names of the grand ju- 
rors, from the minutes of the court. I thought that this motion 
came too late, after the defendants had pleaded to the indictments, 
and accordingly refused it. 

The Attorney General has given me notice of appeal in each of 
these cases ; but as they all involve the same question, I have con- 
cluded to report them together* 

E. H. BAT* 

Chrounds of Appeal. 

1. That the motions to quash, on the ground, that the names <^ 
the grand jurors were not set forth in the indictment, came too late 
after the defendants had pleaded ; afler which, the objection, if 
available at all, could only be taken advantage of by motion in ar- 
rest. 

2. That the motion to amend was in due season, and ought to 
have been granted ; and the objection to the indictment thereby ob- 
viated. 

3. That the defects of the docket afforded no ground to quash 
the indictment. 

4. That the orders to quash, were, in all respects, contrary is 
law, and the practice of the court. 

H. BAILEY, Attorney General. 

Mr. Justice O^Nball delivered the opinion of the court. 

The ground upon which the indictments were quashed in these 
eases, has been again and again ruled in this State, to constitute 
no valid exception to a indictment. Ipdeed it is no longer to be re- 
garded, as a question on which argunent is to be heard ; or the 
bench is te be expected to assign reasons for a judgment upon it. 

The motion to reverse the several orders to quash the indictments, 
t^fd to reftore the cases to the docket, is granted. 

f OHN B. O'NEALL. 
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We concur, 

J. B EICHAKDSON, i- P. BUTLEK. 

Filed 14th February, 1837. 



B. Mabtin 6c Co. ve. John Bowie. 

Tried before bis Hoaor Judge 6antT| Charleston, May Term, 
1886. 

In tbii case a judgment was entered up before the clerk of the 
court, for Charleston district, under the Act of 1821« upon which 
execution had long since been issued, and levied, and sales made. 
The judgment was confessed by John Bowie, in the form pre- 
scribed by the act, for the sum of and was en- 
tered up 22d July, 1835. On the 26th May, 1836, a rule was ta- 
ken out from the Court of Common Pleas, at Charleston, by one 
William Bow)e, averring himself to be a junior judgment creditor 
of John Bowie, and calling upon the plaiatiffs to shew cause why 
the said judgment and execution should not be set aside as void, 
because tbe said John Bewie, at the time of confessing the judg- 
ment, or at any time, was not a resident of Charleston district. 
To this rule tlie plaintiffs, R. Martin & Co., shewed cause that 
tbe said judgment was voluntarily confessed to them by John 
Bowie, for a debt then actually and bona Jide due, and for the pur- 
pose ef giving them a lien on his estate ; that by the confession he 
admitted himself within the jurisdiction of the court ; that execu- 
tion was therenpon immediately issued, and was by the defendant 
in person taken up to Barnwell, and on the 87th July, 1835, duly 
entered in the office of the sheriff of that District ; that another 
execution was also lodged in Abbeville, and that various sales have 
been made under these executions. That since the rendition of 
the judgment, the Court of Common Pleas iias had two several 
sessions, besides the one at which the rule is now taken out, and 
that no objection was made to the judgment. That said William 
Bowie is neither party nor privy to the said judgment, but is entirely 
a stranger thereto. 

On the t28th May, 1836, the plaintiff, R. Martin & Co., pro- 
cured a rule from the same cpurt, upon the defendant John Bowie, 
to shew caase why the record and proceedings in the above cause, 
should not be amended, and such parts thereof substituted as may 
be wanting. To which -^ cause was shewn that John Bowie was 
not a resident of Charleston, and only intended to confe^Mi judg- 
meat under the act of 1821. Thereupon the presiding judge dis- 
misled the rule, and ordered that taken out by William Bowie to 
be made absolute, and the judgment and executions to be set aside 
as irregular. 
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Crrounds of AppeaL 

1, Because thje judgment of B. Martin & Co., is a valid tub* 
sisting judgment of the Court of Common Pleas, on which execu- 
tion had been duly issued, and ought not to be set aside, 

2 Because the said William Bowie is neither party nor privy 
to the said judgment, and had no right to object to the same. 

3. Because even if there be any error or informality, his Honor 
should have granted leave to amend and to supply such proceedings 
as are wanting. 

4. Because the rule to set aside the judgment ought to have 
been dismissed ; and the motion to amend should have been granted 
for other reasons. 

MEMMINGER, Amrnep far Plaitaift. 

Mr. Justice RtcHARDsoM delivered the opinion of the court. 

A judgment had been confessed, in 1825, by the defendant, be-* 
fore the clerk of the court, in the form prescribed by the act of 
18»l. 

The judgment has been set aside, at the instance of a junior 
judgment creditor of Wm, Bowie, upon affidavits, affirming, that 
the defendant was not a resident of the district, where the judg* 
meot was confessed, at the time of the confession ; nor at any other 
time. 

The motion is, to reverse that deeision. And the case depends 
upon the i^nstruction of the act. 

The enactment is as follows : '« That from and afler, etc. it shall 
be lawful for any debtor in the presence of, and with the consent 
of his creditor, or his or her agent, to go before the clerk of the 
Court of Sessfons and Common Pleas, of any district in this State^ 
in which such debtor usually resides, and confess a judgment on 
any bond, note, or book account, under tbe conditions and regula* 
tions hereinafter pres^.Tibed. That it shall be the duty of the said 
clerk, on the application of any debtor and creditor to confess any 
judgment, on the production of the evidence of the debt, and tho 
creditor's swearing that such debt is fairly and bona fde due, and 
that such confession is not for the purpose of defrauding the just 
creditors of the said debtor, to transcribe in a book to be kept by 
him for that purpose, the note, bond, or account, and file the ori. 
gioal ; in which book he shall cause to be written under the copy of 
such note, bond, or account, a confession to the following effect, 
to wit.*» 

The following is the formula adopted : <« I, A B, do hereby con* 
fiWy tlMt 1 lUQ tully indebted to C P tbe sum of dollars 
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being the amount of the bond, note, or account, above transcribed, 

and interest thereon, (if any.) Given under my hand, the day 

Qf, in the year of our Lord, one thousand eight hundred and 

, (Signed,) A. B. In the presence of " 

Which confession, from the date thereof, shall create a lien upon 
the lands and tenements of such debtor ; and as against subsequent 
purchasers and judgment creditors, shall bear date from the day of 
signing as aforesaid* 

The object of the act is, plainly, to introduce a new and brief 
formula ; by which, any debtor may make a confession of the debt 
he owes, without the- agency of a professional lawyer; which 
Judgment, when confessed in that form, shall have the same effect 
as other judgments. 

The clerk, who takes and enters up the judgmeni, is the execu- 
tive organ of the court, in this, as well as in all other judgments. 
The attorney at law is dispensed with ; and the costs are dimi- 
nished. But the judgment entered, is by virtue of the jurisdic- 
tion of the court, of which the clerk is the organ. 

The argument, that virtually, the act creates a new jurisdiction 
in the clerk, independent of the court, is not supported by the act. 
The new duty given to the clerk, is, that he shall draw up the for- 
mula laid down, instead of an attorney. The act gives him no ju« 
dicial authority, and ousts the court of none. 

If affirmative arguments were required to prove this, it is found 
in the next clause of the act ; which directs, that such judgments 
shall be published by the Court of Common Pleas ; and points out 
the manner of proceeding to set aside such judgments in the court 
and by the jury, if there be any fraud alleged. 

It is further argued, that the act requires that the debtor must 
have been a resident of the district, where the judgment was con- 
fessed. 

But this is evidently the privilege of the debtor, which he may 

yield up at pleasure. It is like the privilege of every man, to be 
sued only where his person is found. But this he may, and fre. 
duently does yield up. Afler Wm. Bowie had declared himself a 
resident of Charleston district, for the purpose of confessing the 
debt he cannot aver its untruth ; he had dispensed with his privi- 
We aad to set aside the confession would be a fraud upon tbi 

creditor. 

The decisions in England* under Statutes Merchant ftnd Statutes 

Staple, must illustrate this part of the argument satisfactorily. 

Our act is indeed, a practici^ exi^moix f f the principle of tk99% 

4 
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acts to all debtors, instead of confining the facility of confession 
and judgments to one class, or place. And the author may have 
derived the notion from these statutes. 

Be this as it may, he has introduced an effectual maaner of en. 
taring up judgments by confession, in the Court of Common Pleas. 
And the motion to set- aside the rule, which was made absolute, is 
granted. 

J. S. RICHARDSON. 

We concur, 

JOHN B. O'NEALL, A. P. BUTLEA, 

JOSUH J. EVANS. 



The opinion of Mr. Justice Gantt. 

By the act of 1821, a person, resident in the district, may go be- 
fore the clerk of the court of said district, and confess a judgment for 
a just debt, which the creditor is to make oath of— the form of the 
confession is prescribed by the act, and such confessions are to be read 
on the first day of the court, next thereafter, for the purpose of 
notifying all citizens of the district, of the same. John Bowie, the 
defendant, had no residence in Charleston district, a fact admitted, 
and yet the clerk of the court took his confession for a large amount 
to the plaintiffs. The question belew, was to set aside said judg- 
ment, as being coram nan judtce^ and was granted. I adhere to 
the opinion then given, strengthened by the authorities which have 
been relied on in support of it. The act of 1921, is remedial in its 
nature, and should be construed so as to suppress the mischief and 
advance the remedy. The present decision, in my judgment, will 
tend to advance the mischief and suppress the remedy. It ought 
to appear on the face of every proceeding of this kind, that the re- 
quirements set forth in the act, had been observed ; without this, 
the act is void ; and it is the proper business of this court, to keep 
all inferior jurisdiction within the sphere of the powers delegated 
to them. There is nothing, therefore, which can sanction this con. 
fession ; it amounts to a naked usurpation, and no more, and should 
be promptly set aside as void. 

RICHARD GANTT^ 

MsMxiNOER, for motion. 
Petiorv, contra. 

Filed 22d February, 1887. 
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H£NRT Mabtin v#. Fbbd. Schovboe. 

Tried before R. Elfe, Esq. Judicial Magbtrate, November 
34, 183d. 

This salt was brought to recover the sum of fourteen dollars, 
upon what is called a seaman *s due bill. The due bill is in thefol-. 
lowing words : ** Charleston, June 27th, 183«. On demand, I 
promise to pay Captain II. Martin, (of the barque Cyrus Butler,) 
or to his order, the sum of fourteen dollars ; provided John Brown, 
who has signed articles to proceed on the voyage on which said 
vessel is bound, does not proceed to sea in said vessel" — and signed 
by the defendant. 

The defendant, to exclude the testimony of the plaintiff, denied, 
•n oath, the «« justice of the demand.'* And on his cross-exami- 
nation, admitted the hand writing to the due bill to be his. It was 
also admitted, that the sum expressed in the due biU was received by 
the defendant, as the advance due to John Brown, for signing arti- 
cles, to proceed on the voyage. 

S. N. Bishop was sworn for the plaintiff. He proved that John 
Brown, tbe seaman mentioned in the due bill, did not go to sea ; and 
that he was articled for the voyage, as expressed in the due bill. 
On his cro8s*examination, Mr. Bishop further stated, that he heard 
the seantaa. Brown, refuse, positively, on board the ship, to go to 
sea ; this was two or three days before the vessel sailed, and whilst 
she was lying in the stream. He further testified, that all the sea- 
nfen, at this time, refused going i6 the said ship, to sea — the ship 
having the pilot on board, and the wind being fair. The ship was 
a fine one, and was detained several days on account t>f. tHis tefusal 
of the seamen. Does not know what cause of offibnce the men 
had. * • - • * 

Colonel Cehdy was also sworn for the plaintiff; and stated that 
the master of the ship; H. Martin, complained to him of the con- 
duct of the men on board of the ship. That he took the affidavit 
of the master, upon which Judge Lee issued a warrant. Witness 
as marshal of the district, proceeded with the warrant on board of 
the ship, fur the purpose of arresting the men. When he got on 
board be found the* whole crew gathered at the forecastle ; and 
told the men if they would not go to sea, that he had authority to 
arrest them. The men stated to him, that the ofcyection to their go- 
lag,, was, that the forecastle of the ship was in bad condition, and 
smelt offensively. That he took the men and lodged them in jail. 

Mr. Jervey was next sworn ; and testified that the accommoda- 
tions of the ship were better than any ship witness ever commanded. 
On his cross-examination, thinks if the captain had used hi$ au- 
thorUy in punishing the men, their disobedience would have been 
quelled. Independent of this, the captain used all pursuasive 
jneans to induce the men to go to sea. 

On the part of the defendant, Mr. Goldsmith testified, that he 
went on board with the marshal^ to arrest the men under the war« 
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ttint issued bj Judge Lee. The crew did reibse to obey^ and ^ould 
iiort go to sea. The difficulty that the men complained of, #a8/ 
that the forecastle of the ship was filled iipy and that the he^ be- 
low was too intensely great, besides that the atmosphere was very' 
offensive below. l/Vitness corroborated the coinplatnt of the seav 
inen in this particular, and gave itjas his opinion, from what hesaw^ 
that the forecastle was very confined, and fuller than is usual, and 
the heat of the atmosphere he says Was almoat aufibcatingir 

Mr. Bishop called in reply, said that the forecastle had n6 Cottoil 
ID It. and contained nothing but the dunnage of the seamen. 

The proceedings in the admiralty were introduced, by which H 
appeared that the whole crew had been indicted, under the warrant 
issued by Judge Lee, for disobedience and revolt. And that they 
aH, including the defendant, had plead guilty. The testimony here 
closed* 

Mr. Thdmpson insisted for the defendant, that he was Aot bodnd 
to pay the due bill^ for several reasons : 

l^t. Because the contract stipulated an agreement to b6 liable' 
enly in case the seaman did not proceed to sea ; and not, if he did 
not perform the voyage. That the landlord putting the seaman on 
boanl the ship. When she was ready for sea, with the pilot on board/ 
in the stream, was such a going to sea as Was contemplated by the 
contilict, and i^cogiiized by the law. That the master of the ship 
at the time he received the seaman on board, and dismissed the 
landlord^ parted with^ and ceased to have, any further claim or de- 
mand upon him. The seaman was then under his authority, and 
bound to obey his orders ; and if the master neglected to enforce 
obedience from the seamen, by the authority which the law gave 
him, it was his own fiiuk ; and could not reasonably be visited upon 
the laddlord. I^urther, that there was no stipulation ia*the contract 
fo^ the-. gbod conduct of the seaman, afler the master oi the ship 
had received him on board. 

It was also urged for the defendant, thai t6e forecastle of the 
ship was not habitable, and that this was good eause for refusing 
to go to sea. That the forecastle is pecuUarly the department of 
the seasMn, and if in an unwholesome state, it was good reason to 
jfustify the conduct of the seamen, particularly as they had offered 
to refund the advance. 

I decreed for the plaintiff the sum of $14, the amount of the 
due bilL The terms of the contract are express, that if the sea* 
man does not proceed to sea, the amount specified in the due bill 
shaHbe paid. And as far as 1 can understond the testimony!, it was 
DO fault of the captain, that the seaman did not proceed in the ves- 
sel. Ae regards the forecastle not being in such good condition as 
was testified to by Mr. Goldsmith, that was a matter which nfii^ 
very well have been urged in defence to the indictment in admiralty ; 
mnd yet the defendant pleaded guilty. 

R. ELFB, Q. IT. 

Apped dismissed. 

JACOB AXSON, Recorder. 

.at 
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Grounds of Appeal. 

Ist. Because the contract stipulated an agreement, to be ^ liable 
only in case the seaman did not proceed to sea, and the testimony 
proved that the defendant pat the seaman on board the ship when 
she v^as drawn out from the wharf, in charge of the captain and 
under his legal control, and the defendant was thereby discharged 
from his liability by the terms of the contract. 

2d. Because by the case made, it appeared that the revolt of the 
seaman and crew, arose from the neglect or mismanagement of the 
master. 

8d. Because the facts proved not an escape of the seaman, but 
a mutiny of the crew ; and the contract guaranteed only as to one 
, seaman, and that only he that should proceed to sea. 

4th. Because the seaman, for whose proceeding to sea the de- 
fendant guaranteed, did not desert from the ship, hut was takea 
frona her under a legal warrant, for a crime not within the eontesn- 
plation of the defendant's contract, in his behalf. 

5th. Because the contract proved, was a guarantee, and should 
be strictly coustrued, and the construction of that guarantee^ so as 
to embrace the conduct of the seaman, beyond the time when he 
was delivered to the master, and under his control, was arbitrary 
and unreasonable. 

THOMPSON, AppeUanVs Attorney^ 
Mr. Justice O'Neall delivered the opinion of the court. 

In the case of Collins vs. Brown, the first ground of appeal Wtt» 
decided against the defendant. 

As to the second ground it makes no question of law, but one of 
fact merely : the decision of the magistrate upon it, does not seeia 
to be contrary to the weight of evidence. 

The other three grounds present the'question, whether on the 
facts proved, the defendant is discharged from his liabifity under 
the contract. The due bill was given for the money paid by the 
captain in advance to the seaman : the defendant, who was in point 
of fact the party benefitted by the advance, promised to refund it, 
"provided, John Brown, who has signed articles to proceed on the 
voyage on which. said vessel is bound, does not proceed to sea." 
The proof is that the seaman refused to go to sea ; joined in a mu- 
tiny ; and was at last arrested for his conduct, under a warrant 
from Judge Lee, and commilted to prison. It is perfectly plain, 
that this is no performance of the defendant's contract. The sea- 
man's refusal to sail made the very contingency, which, instead of 
discharging the defendant's contract, made it absolute and uncon- 
ditional. For his guaranty was for the seaman's act of his owe 
will^ and not that he could be compelled to do it. So too the ma- 
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tiny of the seaman, was another fact making the defendant liable. 
It was his actual denial of the authcMPity of the captain, and was 
the same as if he had left the ship, for all the purposes of this case. 
His subsequent arrest was the consequence of bis illegal act, and 
cannot avoid the consequences of his refusal to sail, botli by word 
4ind deed. 



The motion is dismissed. 



JOHN B. O'NEALL, 



We concur, 

RICHARD GANTT, JOSIAH J. EVANS, 

J. S RICHARDSON, A, P. BUTLER. 

Thomfsqk, for motion. 
HoBLBECK, contra. 

Filed 20th February, 1837. 



W. W. WiLBUB, Administrator W. Mobbis, ads. A. G. Willis. 

Tried before his Honor Judge Gantt, Charleston, Spring Term, 
1836. 

This was an action of assumpsit, to recover bark one hundred 
dollars, which had been paid on a judgment, and not credited ; the 
Judgment was entered on the 13th of May, 1933, in the case of 
William Morris against A. 6. Willis for 9267, with interest from 
the 19th of May, 1832. 

William Howland was called as a witness, and was objected to 
on the ground that he is the next eldest judgment creditor of A. G* 
Willis ; the objection was not sustained. The witness stated that he 
bad a conversation with William Morris ; he stated that Morris had 
joined Willis on his going into business in two notes. That Mor- 
ris told him he had received on the two notes on which the judg- 
ment was given $110. That the conversation was about three 
weeks before Morris' death. 

The clerk of the court being sworn, said that the judgment it 
unsatisfied, that no payments appear to have been made thereon. 
On his cross-examination the witness deposed that when payments 
were made they do not appear on the judgment. That an execu- 
tion was issued in this case. 

Next was read the examination of Mr. Shuler, sheriff of 

Orangeburgh district, who among other things, deposes that he 
commenced the duties of his office in February, 1685. That no 
execution in the case of Morris against Willis, was returned over 
to him. That in the execution book is entered the case of Morris 
against Willis. That the letter annexed is in the hand writing of 
William Murrow^ late sheriff This letter wao addressed to WilliaiA 
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Howland, informing him that Morris has an older judgment, which 
frill coyer the anmont of aalea of goods levied on, and that if anj 
thing remained he would inform Bf r. How land. That William Mor* 
ris' execution is the oldest execution on the sheriff's ^odk^* That 
be knows nothing of the sales made of WiUis' property. That on 
Howland*s execution, there appears to have been a levy on the 
goods of Willis. He knows nothing of payments made. 

Here the testimony closed ; and a motion was made that the plaintiff 
be nonsuited ; the motion was overruled^ and a verdict was given 
for the plaintiff under the charge of the court. 

i was duly served. with notice that an appeal would be taken ; 
all of the grounds will depead upon the testimony as exhibited in 
this report* 

RICHARD GANTT. 

In this case the defendant purposes to renew before the Court of 
Appeals, the motion for a nonsuit, on the ground that from the evi* 
dence adduced, as applied to the matters alleged in the declaration, 
the plaintiff had no ground of action. 

Should that motion fail, the defendant will move for a new trial 
on the following grounds, viz : 

1st, That theri» was no evidence that the defendant had received 
any money of the plaintiff, beyond the sum of 91 19, paid in part^^of 
a judgment of |1287, with interest from May, lSd2. 

2d. That there was no evidence of a levy under the execution 
of the plaintiff, and no legal evidence of the existence of the exe* 
cution. 

dd. That the evidence adduced by the plaintiff, proved that the 
defendant was warranted in issuing the execution ; and there was 
no evidence that it was issued for more than the sum admitted to be 
due. 

4th. Because tbere was no testinaooy that the sheriff had re. 
ceived any money whatever, on account of the plaintiff. 

5th. Because if any right of action existed against the defendant, 
it was on the part of lyilUam Howland, the junior executipq cre- 
ditor, and not on account of the plaintiff, 

6th. Because William Howland, was an incompetent witness. 

7th. Because the letter of W. Murrow to William Howland was 
not competent testimony. 

8th. Because the testimony ofiefed in segard to a levy, wa,a im. 
properly admitted as not being the best evicknce. 
• 9th. Because the verdict of the jury was against law, and with- 
put any 1^1 evidence. 

mJNKIN & BREWSTER, Ihfendani's AttameyM. 
Mr. Jq^tjce SiopARDseN delivered the opinion of the court. 

The 6ets of this case are pU»a. lo I4M, W, Morris otteiiied' 
a judgmeat against A- Q_. Wm, foi. 3M7 dolbws, and interest i re- 
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G^Ted a partial payment of 110 dollars ; and issued execution for 
the amount of his judgment. 

A levy was afterwards made upon the goods of Willis, under a 
junior judgment of Wm* Howland. No return of the execution 
of Morris has been made ; and no account of the sales, or proceeds 
of the goods, so levied. 

Upon these facts, A. G. WiUis, sued the administrator of W. 
Morris, and has obtained a verdict for 110 dollars. 

The question made by the appeal, is, can such a verdict be jus- 
tified ? 

There is no evidence that Morris, or his representative, ever re- 
ceived more than the partial payment of 110 dollars. But it is 
urged^ that, inasmuch as, und^ legal presumption, the judgment of 
Morris i? supposed to be satisfied, by virtue of the levy upon the 
goods of Willis ; therefore, the 110 dollar^ ought to go back to 
Willis ; (especially, as he did not credit his execution, with the pay* 
meajt made ; but appears to have issued it tor the original amount 
of the verdict. 

There is no question upon the position of law, taken fer &e 
plaintiff*. And if the administrator of Morris had sought to revive 
the judgment against Willis, the plea that there was a subsisting 
levy of goods, yet unaccounted for, must have prevented his second 
judgment. 

Until the goods taken by the sheriff*, in satisfaction of the judg- 
meat, are accounted, for, we must presume- the judgment satisfied ; 
at least it cannot be revived. Because the payment in goods to the 
sheriff*, is the same as payment to the plaintiff* himself ; and tha 
levy should be presumed sufficient ; unless the contrary appears. 

But it does not follow, from this reasonable presumption, that 
Morris received more money than was due on his judgment : i. e. 
that he received, not only, the balance of 177 dollars, and interest, 
due him ; but also, received again, the 110 dollars, paid by Willis* 
To go so far^ would be to presume a fraud, or a mistake in Mor. 
rifi,withoiil. evidence of either; that is« first, that there was a bal- 
ance fitoon the proeeeds of the goods, which ought to return to Wil* 
lis ; and secondly, that Morris received it. 

Such a strained conclusion, from the laetSf I should think, quite 
ctni^iigfa, to. set aside the verdict. But in the particular case, there, 
iflipleia Qfigattve evidenee, that ought to rebut, even the suspicion, 
tkat- Monris received aa^ balance due to Willis. 

If there was any balance remaining, it was due to Rowland, the 
next judgment creditor ef WiUi«. And ajucording to the sheriff**' 
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letter, introduced by Willis, there was little probability of there re- 
maining any balance, even for Howland. 

What is the burthen of the plain tiff^s case ? It is to prove, that 
Morris received, not only, satisfaction in fbll, but also 110 dollars, 
out of Willis' money, a second time. But if the rule of presuming 
ftutisfaction, by reason of a levy, which is unaccounted for, could 
be extended so far as to justify such a conclusion, it would follow, 
that not only both Rowland's and Morris' judgments are satisfied, 
under the presumption of law ; but that all the partial payments, 
which Willis may have made, must be returned to him ; unless the 
judgment creditors, prove negatively, that they have not received 
fluch payments, a second time. 

Verdiets.upon mere facts, are seldom set aside ; but when they 
would establish such *^ non sequUors" the opposite party have 
have some claims for an appeal to another jury. A new trial is, 
therefore, ordered. 

J. S. RICHARDSON. 

We concur, 

JOfiN B. O'NEALL, A. P. BUTLER. 

JO^IAH J. EVAJSS, 

DuNKiN & BsBwrrER, for motion. 
EcKHAED, contra. 

Filed 14th February, 1837. 



John A. Coo& vs, Abram Ashb. 

Tried before his Honor Judge Gantt, Charleston, May Ternjj^ 
183fi. 

Assumpsit on account for $|15.50. 

Non assumpsit and the Statute of Limitations were pleaded. 

Thomaii Legare deposed, that Cookiiad an account against 
Ashe ; that Ashe brought the account to witness and asked him to 
examine it ; that Ashe promised to pay it by instalments as soon as 
he could ; that it was not less than three years ago, and that the 
account was correct ; that he asked Ashe the other day if he had 
paid 1 he replied that he had not, that Oook had not given 4iim the 
correct book. On his cross-examination he said ^that he never 
shewed this account to Ashe, nor does he remember the amount of. 
the account that Ashe promised to pay. 

John A. Cook being sworn, testified that the book presented, is 
the regular book of entries ; and that the amount is correct $lli.M. 
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On this evidence, I charged in favor of the defendant. The jury 
found for the plaintiff. 

The grounds taken on the appeal are, that the case was barred 
by the statute of Jimitations ; and that the verdict was against law 
and evidence. And both are to be judged of by the testimony. 

RICHARD GANTT. 

Mr. Justice Richardson delivered the opinion of the court. 

The debt claimed of the defendant, Ashe, consists in three an. 
noal accounts for goods, furnished by the plaintiff Cook, during 
the years 1827, ^28 and '29 ; and two small items in 1830. 

The suit was instituted 189^ . So that all the accounts 

are barred by the statute of limitations ; unless the acknowledg- 
ments made by Ashe, to the witness, Thomas Legare, in 1833, can 
take the case out of the statute. 

The acknowledgment of Ashe, is, that an account existed 
against him. But no particular sum was acknowledged ; nor does 
it appear, what specific account was intended to be acknowledged. 
The acknowledgment, therefore, can amount to no more, than the 
avowal, that he owed Cook, on open account^ an unascertained 
sum of motley ; which he would pay by instalments. ' The witness 
does not recollect, that he even shewed the present accpunt to Ashe ; 
nor the amount of the account assumed. But he lately said, he 
had not paid it ; and that Cook had not given him the correct 
book. 

There is, then, no express assumption of any specific amount, 
W account.. 

Under such evidence, it is clear, from the decision, in the case of 
Young vs. Mompoey, that the acknowledgments of Ashe, can Revive, 
and render him liable, for no" more of the accounts against him, 
than so much as was not barred, by the lapse of the four years, 
between the date of the account, and the acknowledgment in 
1833. 

The evidence of Thomas Legare was competent ; and was 
very properly left to the jury. But as the accounts for 1827 and 
1828, were fully barred, and could be revived, only by an express 
assumption of them, to Couk ; the evidence was applicable to, and 
could only serve to keep unbarred for four years after the acknowl- 
edgment, the accounts for 1829 and 1830 ; and not the accounts 
for 1827 and 1828, which were already barred, in 1833. 

A new trial is, therefore ordered, unless the plaintiff shall remit, 
aod release to the defundant, the sum of $88.6 1.4 f which is tho 
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amount of the accounts for 1827 and '28 ; so as to leaye tbe r^< 
covery against the defendant in force, for no more, than $26.43 1-4^ 
the amount of the accounts for 1829 and '80 ; and which had 
accrued within four ^rears, nexti before the acknowledgment in 
1833. 

J. S. RICHARDSON. 
We ooDcur, 

JOHN B. O'NEALL, A. P. BUTLER. 

JOSUH J. EVANS, 

SsYMOYBy for oiotion* 
Filed I4th February, 1837. 



John E. Fobt Mt. Thomas Meacrbb. 

Tried before his Honor Judge Etaits, C^arfestoUi Jaouaiy Teibir 
1887, 

Judge's Aepor^.-^Thifx was an action on a promtiBsory note. 
The note was payable to John Fort, and Joseph May bank, and in. 
dorsad to the platutiff, Meacher. The defendant was the maker. 
There was no doubt as to the signature ol the defendant, as maker, 
or of May bank, one of the indorsers; The defence relM oo^ wae, 
that the signature of John Fort, one of the indorsers, was a for- 
gery ; and as the note was made payable to John Fort, and May. 
bank, the plaintiff oould not recover, unless both indorsed it. There 
is no doubt of the correctness of this position, as a general rule. 
It was clearly proved, tliat the signaUire was not John Fort's* 
But the plaintiff contended that the d^ndant, himself^ had either 
forged the signature of John Fort, or had procured it to be doo^ 
and had put the note in cirenlation, and was thereby precl«<jted from 
objecting to the forgery of the signature of the indorser, Fort, who 
was the defendant's father. The plaintiff, Meacher, was a bona 
fide bolder ; having received the note from one Bruertoo', on ac- 
count of a debt dbe to him by Bruerton. 

When the note became due, Meacher sent an agent (Stillman,) 
to demand payment of the drawer, at his residence on Black Ri- 
ver, fiftefjn miles above Georgetown. Stillman told him^ if k wa* 
not paid it would be protested, and the indorsers called upon for 
payment. The defendant rjBplied, it was impossible for him to pay 
it before January, (the note was due Ist December,) and spoke of 
sellmg some property to pay the debt. The demand of paymenl 
was made for Meacher. 

A bond signed by John E. Fort, and John Fort, was offered in 
evidence, to enable tlie jury to decide whose writing the surnature 
•f John Fort was. 
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On the part of the defendant, John Fort was examined. He 
clenied that the signature was his, or that he had ever authorized 
any person to sign his name on the note^ In fact, he had never 
heard of the existence of any such paper, until it was presented 
to him by Meacher, 1st February, 1833, (which was some months 
afler its date. It was due 1st Dec( mber, 1833.) As soon as he 
knew of the note, he advertised it as a forgery* Defendant is his 
son, and lived, at the date of the note, at the 32.Mile House. A 
Mrs. Durant had rented the house from Bruerton, and kept a ta- 
vern. Defendant married her daughter, and heard him say he 
would buy the place if he could. He tried to do so, but could not 
make the payment. Bruerlon had very little property, and the de- 
fendant never had any property from him of the value of this note, 
((KiO dollars.) 

In my charge to the jury, I told them, that from the evidence, t 
thought Meacher should be regarded as the honafde holder of this 
note ; he having received it frotn Bruerton in the course of a regu* 
lar business transaction ; but to enable him to recover against thd 
maker, it was necessary to prove that the payees of the note bad 
parted from their interest^ by indorsements This was the general 
rule, but there Were exceptions. 

Among the exceptions, which were applicable in this sase, wer# 
tliese: 

!• If the maker of a note make it payable to a fictitious person, 
which fictitious name he writes oi\ the note, and then puts it in cir- 
culation. 

2. Or if he make it payable i^ a real person, and forge his in- 
dorsement ; ox if he procure it to he done, and then put it in oir- 
culation. 

In these cases the drawer could not insist on proof of the in- 
dorsements, because he Wag estopped to say that was not genuiney 
which he had represented to be so, by putting it in circulation. 

It was submitted to the jury, to decide, whether the evidence ii> 
this case, brought it within these exceptions to the general rule^ 
They found for the plaintifT. The notice of appeal is annexed. 

On the trial, the plainlijBT contended he could recover on the pro- 
mise made by defendant, to pay at January, when Stillman de. 
manded payment. I did not thiuk so ; ,but I find it alledged in the 
notice, as a ground, that I did not instruct the jury^ that the plaintiff 
could not recover on this promise, unless it had been declared on, 
I certainly so decided m the hearing of the jury ; and I charged 
them to find for defendant, unless they beHeved the case came withia 
OiQ exceptions herein bf^fore stated. 

JOSIAH J. EVANS, Presiding Judge. 

Grounds of Appeal. 

The defendant moves for nonsuit, or a new trial, on the grounds 
following : 

1st. Because the plaintiff's case was without evidence, in this, 
Ijlat the declaration was upon a note, and no proof of the indorse' 

92 



iSO [ GASES IN THE APPEAL COURT. 

ttient alleged on the declaration, which was necessary to convey a 
right to the plaintiff. 

2d. Because the court did not instruct the jury, that the plaintiff 
must recover on the note only, and could not recover upon the pro* 
mise made to the plaintiff, as the same was not declared on $ and 
if it had been, was founded on no censiderationr 

8d. Because the verdict was against the positive evidence, as ta 
the indorsement, and the judge erred in charging the jury, that al- 
though the indorsement was not genuine, they were at liberty to 
presume it was made by the assent of the real payee of the note, 
and thfit if so made, the interest in the note was thereby passed t9 
the plaintiff. 

4. Because the judge erred in charging the jury, that if the 
name of the payee of the note was written by the naaker, the plain, 
tiff was entitled to recover under a declaration, setting forth a real 
indorsement by the payee himself; whereas, it is submitted, that if 
such was the state of facts, the action should have been founded oa 
the deceit. 

HUNT, Appellant^ Ammey. 

Mr. Justice Evans delivered the opinion of the court. 

This court is of opinion there was no error in the charge of the 
presiding judge. The facts of the case were for the decision of 
the jury, and there does not appear te be any sufficient ground to 
disturb the verdict. The motion is dismissed. 

JOSIAH J. EVANS. 

We concur, 

RICHARD OANTT, JOHN B. O'NEALL, 

J. S. RICHARDSON, A. P. BUTLER- 

TBOXPsen, for motion. 
pETZGRU, contra. 

Filed 14th February, 1837. 



John Fobt and Josbpm Matbanil <id#. Thohas Mbacheb. 

Tried before his Honor Judge Evans, Charleston, January Term. 
1837. ^ 

# 
This was an action on a promissory note for |900, due 1st De- 
cember, 1833. The note was drawn by one John E. Fort. It waa 
payable to the defendants, ahd purported to have been indorsed by 
them. The plaintiff was a bona fide holder, and had made a regu- 
lar demand of payment, and notified the indorsers of non.paymenty 
when demanded. There was no question that the signature ol the 
maker, and of May bank, one of the indorsers, were genuine ; and 
1 thought that the proof was very clear, that the name of Joh» 
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Fort, the other iadorser, was not his own handwriting. The lia* 
bility being joint, the jury were instructed that the plaintiff could 
not recover, unless the indorsement of Fort's name was either done 
by himself, or by another, with his assent and concurrence. A mo- 
tion was made for a nonsuit, but it was overruled, as there was evi« 
dence on which the jury might found a verdict lor the plaintiff. 
The evidence on this point was as follows : 

If r. Stillman, when he gave Maybank notice of non-pi^yment by 
the drawer, Maybank said he did it as an act of kindness to John 
E. Fort, and was astonished it had /s^one so far. He said he ob« 
jected to signing his name until old Fort's name was on the note 
first. Afterwards John E. Fort brought it to him with his father's 
name on it, and he then put his. He spoke of some person being 
with John E. Fort, and thinks the name of Bruerton or Small, was 
mentioned. 

William Small : Lived with old Fort in 1832. John E. Fort 
also lived with him. Does not know old Fort's writing. John 
E. Fort was in the habit of writing for his father. Whenever any 
writing was to be done, John E. Fort did it. He attended to his 
father's business. Defendant Fort accused him (witness) of sign« 
ing his name, two or three weeks after Meacher got the note. He 
took two notes to Maybank, who indorsed one for 9^00, but refused 
to sign the other till old Fort's name was on it. Gave the note 
back to Bruerton. John E. Fort and Bruerton went towards old 
Fort's. Never saw the note afterwards. There was a negociatioft 
between Bruerton and J. E. Fort, about the purchase of furniture. 
Fort carried off the furniture to Georgetown. Has seen a copy 
of a receipt for furniture from, Bruerton to Mrs. Durant. Bruer- 
ton had contracted to sell her the furniture, but she could not pay, 
and returned it. Afterwards J. E. Fort bought it, and carried it to 
Georgetown. The price was $1400 for the furniture, cattle, corn 
mill, and wagon. He proved a receipt from Mrs. Durant to Bruer- 
ton, for the ^ruiture, 4th September, 1832. 

A pubhcation in the Georgetown paper, in relation to this wit. 
ness, was shewn to him on his cross-examination, and he produced 
his reply to it. 

John A. Bruerton : This note was given to him for furniture, 

and other things belonging to the 32.Mile House. It was drawn 

by Small. Muybank signed the note for $400, and refused to sign 

tiie $900 note. He went with John E. Fort to his fether'ft, to get 

the note signed. They stayed two days. John E. Fort, his father, 

and one Willis West, went into a room. They stayed some time, 

(two hours.) John E. Fort came out with the note signed. They 

then went to Maybank's, who signed his name, and the note was 

V then delivered to him, (Bruerton.) He passed ii to Meacher for a 

^ just debt. Believes the signature is John E. Fort's ; has no other 

reason than comparison of hands ; but at the time he received it 

he supposed John Fort had signed it ; but before he passed it to 

Meacher, he supposed the indorsement was made by John E. Fort, 

for his father* by his direction. He sold the furniture first to Mre« 

Purwit, and then took it back and solid tt to John E. Fort> who 
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had the full enjoyment and benefit of it. He carried it to George- 
town, where some of the furniture was carried, some to Mrs. Du- 
rant'fl, and part carried by John B. Fort to Black River, when 
he moved there. Heard old Fort tell his son, that if Maybank 
would sign the note, he would. Old Pert knew all about the trade, 
aad that John B. Fort was to give a note, with his father as in- 
dorser. Did oot see any person sign the note at old Fort's, nor 
did John E. Fort ask his father to sign in his presence. Did not 
have the note, or look at it, till after Maybank signed it. West 
was living with old Fort. Thinks he has seen J. E. Fort write a 
letter for his father at the 82.Mile Heuse, in 1832. Never knew 
him tt# sign a note for his father. Pretty well understood that John 
E. Fort did his father*s writing. An agreement, signed by Meacher 
and old Fort, was shewn to the witness, and he did not know the 
signature. Indeed, it was very nanifest that he was a very incom- 
petent judge of hand writing, being able to do very little more than 
sign his own name. 

For the Defendant, — Celonel Steedman : The indorsement of 
John Fort's name ts not his hand writing. It does not resemble it. 
The other paper shewn to him is in Fort's hand. Thinks him 
scholar enough to do his own business. Never knew of his get- 
ting any one to sign his name. 

John E. Fort : Did not sign the name of John Fort, nor was he 
ever authorized to do so. He delivered the note to Bruerton, with 
his own name signed to it. Bruerton was to get Maybank to sign it. 
Never saw it after he delivered it to Bruerton. l^hey did not go to 
bis father's to get him to sign it. Thvy went to take a drive. 
Never signed bra father's name to any papers, or had authority to 
do it. He went with Bruerton to Maybank's. Bruerton had the 
note. After Maybank signed it, he said, John, I have signed a 4^009 
dollar note for you. He replied, I am sorry for it, but am obliged 
to you. . He was to pay Bruerton with his own note. Bruerton 
was to procure the indorsers. Told Bruerton before he would have 
any trouble, he would give up the ftirniture. He never requested 
either his father or Maybank to sign the note. Bruerton told him 
they would sign. He received no value for the note. He bought 
the furniture in November, 1832. He and Mrs. Durant lived at 
the •32'^ Mile House. The furniture was moved to Georgetown, for 
Mrs. Durant. She claimed it, and produced a receipt, and he gave 
it up. Some of the furniture carried to Mrs. Durant's, and som^ 
to the house on the Bay, where be lived, but he considered it all 
her's. 'What he had he held as her's. He had married her daugh- 
ter in October, 1682. It was in February that she claimed the 
furniture. Mrs. Norman, the daughter of Mrs. Durant, told him 
of Mrs. Durant's receipt to Bruerton, but Mrs. Durant denied it. 
He took no steps to ascertain if she had conveyed the furniture 
back to Bruerton. He sold the corn mill to Maybank, who paid 
Bruerton 9100 for it. There were some cattle— Bruerton sent 
two to Charleston. He sold the rest Sold the tools to Maybank, 
who said he paid Small. Sold the wagen to Cumbo. Bruerton 
lived with Mrs. Durant after the note wajs due» and continued to do 
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so until a year ago. Bruerton never informed him of Mrs. Durant's 
receipt. 

In the above; I have j?iven all the evidence. Much of it is im- 
material, but as the grounds of appeal allege the msufficiency of 
the evidence, I thought if best to report all that my notes contain. 
The jury found for the plaintiff. The grounds of appeal are an- 
nexed. 

JOSIAH J. EVANS. 

Groundi of Appeal. 

Far a Nonsuit. — ^That the plaintiff produced na legal evidence, 
that the defendants had indorsed the note on which the action was 
founded. 

For a new TriaL — I. That the verdict was without evidence, 
and agaiiist t1io most positive testimony in this : — ^That no person 
gave evidence, that the name of defendant, John Fort, as indorser, 
was written by him with his privity or assent. 

2. That the verdict was arbitrary^ and in direct opposition to all 
the testimony, and was based wholly upon suspicions, having no le- 
gal and sufficient evidence to support them. 

S. That the indorsement declared on was joint, and the name of 
the second indorser was obtained through misrepresentation, and 
no verdict could be given on the declaration filed, as the indorse- 
ment was not proved as laid. 

. . HUNT, Attorney for Fort. 

SIMONS, AUorney for Maybanh. 

Mr. Ju&tice Evans delivered the opinion of the court. ^ 

This court is not disposed to interfere with the verdict of a jury, 
unless it be manifestly without evidence. There is no question of 
law involved in this case,; and the weight of the evidence is rather 
in favor of the verdict. The motion is disraistsed. 

JOalAH J. EVANS- 

We concur, 

J. S. RICHARDSON, A. P. BUTLER. 

J. B. O'NEALL, 

Hunt & Thompson, and Simons, for motion, 
f jSTiosu & Lesesnb, contra. 

Filed i4th February, 1887. 



James B. Collins ads, Charles Brown. 

This was an appeal to the Recorder, from the decision of the 
judicial magistrate whose report of the case is as follows : 

This wa9 aa «ictioo brought upon an iaatrument, purporting ta be 
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a promissory lote, for 913. The note was in these words : ** Oa 
demand I promise to pay to Captain Charles Brown, of ship Al- 
bion, or to his order, the sum of thirteen dollars, provided, Joha 
Clark, who has signed articles to proceed- on the voyage on which 
the said vessel is now bound, does not go to sea in said vesseL 
(Signed,) James B. Collins* Witness, John Nabb." 
> The evidence proved, that four seamen were shipped by Joha 
Nabb, notary public, as the agent of Captain Charles Brown. The 
men ^ere delivered to the captain, at his request, on a Thursday 
or Friday, while his ship was lying al Lucas' mills. On Saturday, 
the captain called upon Collins, and demanded the clothes and bed- 
ding of the seamen. , Collins refused to deliver them up, stating^ 
that it was the only security he possessed to keep the men from run- 
ning away ; and that he would deliver the articles on board, as was 
the custom, when the ship was ready for sea. The captain was not 
satisfied with this, but went to Collins' house with a constable, and 
threatened to take out a warrrnl for the articles. Collins then 
delivered the articles to the captain. Ou Sunday, Collins called op 
the captain, and informed him, that he had learned an attempt 
would be made to steal those men out of his ship, at two o'clock 
Ihat night. The captain placed a watch, who remained watching 
until half past one o'clock. At two o'cock they were stolen, or 
escaped from the vessel. The captain took out a warrant f«r them* 
as deserters, but not finding them shipped other men in their plaee, 
And went to sea. The plaintiff sued on the note, and contended 
ihat the landlord was liable, as the men had not proceeded to sea. 
On the other hand, it was contended, that the notes being given for 
other than money, were, as such, void, and could not be recovered 
upon as promissory notes, and tbat the only ground for recovery 
was for breach of the contract. That a coutreict was to be executed 
in good faith, by both parties. That the captain was guilty of 
laches, amounting to faithlessness, and that he was not entitled to 
recover. 

I decreed f«r the plaintfff, the amount of the note. I considered 
the contract properly interpreted to mean nothing more than this, — 
that if ihe persons shipped to go to sea, did not actually go, then in 
that event, the landlord, who had received the amount of money 
usually paid in advance, would return the same. 

ROBERT ELFE, Q. U. 

I sustained the decree of the magistrate, with interest, from th« 
time of action brought. 

JACOB AXSON, Recm-der. 

Grounds of Appeal, 

let. That the captain having made Collins deliver U|p the articles 
of the seamen against the custom and the understanding between 
the landlord and captain, committed a breach of the contract, which 
exonerates Collins from liability. 

2d. That although Collins' contracts unqualifiedly, to be respon- 
sible, if the seaman does not proceed to sea, yet the contract must b« 
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Construed Id reference to the duty and law between master and 
seaman. 

•d. That the captain was guiity of laches, in the respect^ that 
k is his duty to have watches at all times in port, when his vessel is 
ladening ; and more especially in this case, as he received express 
notice from Collins, that there would be an attempt to steal the sea- 
men away. 

4th. That the vessel did proceed to sea, inasmuch as she sailed 
from Ashley river to Cooper river, and was only waiting for tide 
to go over the bar, and to give any other construction to the term, 
Agoing to sea," would be unreasonable. 

5th. That the City Court is an appellate tribunal from the mag- 
istrate ; and his honor the Recorder/^ erred in exercising original 
jurisdiciionj in decreeing interest on the note ; and that the note 
being given for other than money, is not a promissory noter anif 
does not carry interest. 

G. W^ COOPER^ AppeUarU's AUome^. 

Mr. Justice O'Neall delivered the opinion of the court. 

In this case we concur in the judgment of the Recorder, in all 
respects, except as to the allowance of the interest complained of in 
the 5th ground : the error in this respect, is, we are well aware, 
the consequence of the addition of interest being hastily called for^ 
and the objection to its allowance not being presented to the intelM- 
gent and well balanced mind deciding (he case. 

The "jurisdiction of the City Court, in this matter, is entirely ap- 
pellate. The justices' jurisdiction is exclusive in matters of eon- 
tract, as far as twenty dollars. From his judgment, an appeal lies ; 
but, if on hearing the appeal, his decision is found to be correct, it is 
bis judgment, and not that of the City Court, which is to be en* 
forced. If incorrect, the justice's judgment may be reversed, and a 
new trial ordered. 

The motion is, therefore, granted so far as to disallow the inte- 
rest directed by the Recorder, to be added to the justice's judgment^ 
which is now entirely affirmed. 

JOtfN B. O'NEALIa 

We concur, 

RICHAED GANTT. f OSIAH J. EVAN«r 

J. S. RICHARDSON/ A. P. RUTLER» 

CooPEB, for motion. 
Ybadon» eontra. 

Filed 14th Feb. 1837. 
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The Attorney General ex relatione the State vs. Jeremiah I)v 
^ Yates, Sheriff elect, for the district of Charleston. 

Before his honor Judge Bay, Charleston, Aprils 1836. 

^ rion for a rule, on th6 said sheriff elect, to shew by what aii'' 
thon:^ , be holds his office of sheriff, of Charleston district. 

This respondent throwing himself upon the justice of the said 
court, comes in and shews for causes, the following, as the grounds 
and authoriiy, by which he holds and exercises the office of sheriff 
of Charleston district, to wit : 

That on the 11th and 12th days of January lastpast^an election 
was held in the said district for a sheriff thereof; that on the Idtb 
day of the same month, this respondent was by the raan&gsrs of 
election, declared duly elected sherifi*; that onihe 27th day of said 
month, a bond, in conformity with the requisitions of the act of as- 
sembly, (in such case made and provided,) in the penal sum of fiily 
thousand dollars, was executed with twenty sureties, and approved 
on the 20th day of the same month, by a majority of the commis- 
sioners appointed by the legislature, to approve bondp of public 
officers of their district, to wit^ Simon Magwood, Thomas Black- 
wood, and Edward Carew, Esquires ; a^ by a certificate of the 
treasurer, Wm. E. Hayne, herewith filed, will appear ; that appli- 
cation was made to the Attorney General, to approve the form of 
the bond ; but that officer refused to approve ; that he gave no writ- 
ten opinion, but stated verbally, his objection to be, that several of 
the obligors, had attached to their signatures the following words : 
*' for twenty-five hundred dollars, pr9 rata with the other eo-obli. 
gors •n this bond." That then, this respondent, to wit, on the 29fh 
day of January, tendered the bond to the treasurer, who refused to 
give a certificate of the bond being lodged in his office, on the 
ground that the approval of the Attorney General was not endorsed 
thereon. 

■ * 

That this respondent, applied <to his honor Judge Butleb, for 
a mandamus to compel the Attorney General, to approve the form 
of said bond, and the treasurer to receive the same ; that it was held 
under advisement for some days, the pn^eise time, this respondeat 
is unable to say, as his counsel, who then appearead fot him, is ab- 
sent from the city. That his honor Judge Butleb, refused to or- 
der the mandamus^ and gave the following judgment. That ia to say, 
** The terms of the condition annexed by several of the relators 
sureties to their signatures being ambiguous, I am unwilling to order 
a mandamus on the within suggestion ; but I unhesitatingly express 
the opinion, (hat the surety on a sheriff's bond are severally liahle, not 
for the entire penalty, hot only for their aliquot proportiona thereof ;• 
oach suroty, however, is liable to the full «mouut of such aliquot 

proportions, with the right of compelling contrilHitioQ froia bis co^ 
sureties.'^ 
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Irhat this respondent, then prepared and executed another bond/ 
Irith twenty sureties, as a substitute for the if>rmer bond, bearing 
date the same day, and year, co wit^ on tlie 37th day of January,^ 
1836 ; that the commissioners, to wit, the same before mentioned,, 
approved of this bond also, as will appear from the certificate of 
the treasurer ; that the Attorney General then endorsed his ap*^ 
proval, and. that if was lodged with the treasurer, 6n the ISth day 
of February, who accepted the same ; tmd this respondent was 
duly commissioned ; by virtue of which said commission, this re- 
spondent entiled upon, and now holds and exercises the said office^ 
of sheriff of Charleston district. J. D. YATES. 

Sworn to before me, 21st April, 1830. W. S. Smith, Q. U« 

The foregoing are the principal and leading facts of this case, 
and they appear to me to call loudly for the interposition of the 
power of this court, to protect the respondent from the injustice 
aimed at him, by an attempt to deprive him of the office of sheriff, 
of Charleston district, to which he has been duly elected, and com- 
missioned, a^eeably to the principles of our eonstitutioD. 

I am, therefore, fully and clearly of opinion-, that the rule for the 
iii^rmatiun should be set aside and dismissed, and that the re- 
spondent, should be permitted to wi^rve out the remainder of the' 
term for which be has been elected, agreeably to the rules of law. 

E. ». BAY. 

jf r. Justice Richardson delivered the opinion of the court. 

We have to inquire, whether Jeremiah D. Yates is constitution-' 
ally and legally, entitled to the office of sheriff of Charleston dis- 
trict ? 

The facts of the case are unequivocal. On the l^th and 15tlr 
of January, 1836, the respondent was duly elected shieriff of the 
district ; and on the 29th of January, presented his bond, for thir 
performance of his official duties. 

This bond had been certified ; and the sureties of Yates, ap. 
proved by th^ comniissioners, appointed fer such purposes. But 
the form of the bond, not being approved by the Attorney Gene- 
ral, fh^ treasurer reHised to accept it. Upon this non-acceptance 
of the treasurer, after having tried to procure a Writ of Mandm- 
^us, in order to require the Attorney General to approve the foriat 
•f the bond» and failing in his motion, Yates executed another bond^ 
as of the same date ; which being duly certified, by the commis. 
sioners, was also approved by the Attorney Gen^raf, and accepted 
1>y the treasurer, on the 12th February. And thereupon, Yates en- 
tered upon the dutiea and privileges of the sheriff of Charleston' 
district, on the 24th oi March following. 

Both bonds were under the penalty, and in the condition and du^ 

38 
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form of law. But the bond presented, en the 29th of January, 
had the following words, annexed to the names of some of the 
bondsmen, who had subscribed, as the sureties of the sheriff, i. e. 
*« For twenty-five hundred dollars, pro rata with the other co-obli- 
gors on this bond." And the Attorney General had declined ap- 
proving of that bond, on account of such words being annexed ; 
apprehending, no doubt, that such terms might alter the liability of 
the sureties, from the legal condition, set forth in the body of the 
bond. 

By the act of 1795, p. the sheriff elect, is required to give 
bond and security, within three weeks after his election ; or, in de- 
fault, to vacate his office. And the objection to the respondent, 
holding his office, is, that the bond tendered on the 2Uth of January, 
was not in form of law, by reason of the terms annexed to the sig- 
natures of some of the sureties ; nor approved by the Attorney 
General, nor accepted by the treasurer. 

And as to the second bond, tendered and accepted, on the 12th of 
February, although in due form, yet not being tendered or accepted^ 
within three weeks after the election, Yates cannot hold the office, 
by virtue of it. Because the office had, at that time, been already 
vacated. 

It will be seen, at once, that if the bond tendered, on the 29th 
of January, was in legal form ; it ought to have been approved by 
the Attorney General, and accepted by the treasurer ; and if it had 
been so approved and accepted, then Yates must have been entitled 
to the office. 

This statement brings us to the proper questions to be decided. 

1. Was the bond tendered, on the 29th of January, in due form, 
. or not ? 

2. If that bond was in due form, so as to leave the office unva- 
cated, then does the bond, accepted on the 12th of February, con- 
stitute the previous security required of the sheriff elect ; and 
thereby, still uphold Mr. Yates in his office ? 

As to the fifist question, was the bond of the 29th of January, ia 
due form ? 

The objection to the form, is, that the terms annexed to the sig- 
natures of some of the bondsmen, would confine the liability of 
those bondsmen, to $2,50 ; or, the aliquot part of the penalty, of 
9d0,000 ; whereas, the act of .1829, was intended to make each 
security, as well as the principal, liable for the whole amount of the 
penalty. 

Let us admit, that the terms annexed to the signatures^ would 
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operate to confine the respective amounts, for which the sureties 
ought to have been bound, to 82,500. And the question will thea 
be, do not these terms still amount to no more than the harmless 
expression, of what the law really requires of the sureties ; and 
that, therefore, such terms, make no difference, in (he condition of 
the bond. 

The act of 1795, enacts, as follows : 

2 Brevard, p. 217« Ax. << And the persons, who shall be ap- 
proved of, and join as securities," dec. ** shall severally, be held,'' 
dec, ** eaeh, fbr his equal part of the whole sum, in which the bond 
is giyen" dsc, ** and no more than such equal part, shall, in any 
court be recoverable of, or from any one of the said securities," dec* 

This enactment is too plain, to be questioned. The words, an- 
nexed to the signatures, express the true liability of the sureties ; 
and are as harmless, as if the sureties had informed us, in the same , 
manner, that they were not to be liable, at all, until a return of 
** nulla bona** against Jeremiah D. Yates, which is provided, in the 
next page of the same act ; which, if annexed to the names of the 
bondsmen, would amount to an immaterial superfluity. 

But on this head, it is further urged, that by the act of 1829, p* 
21, the form of the sheriff's bond is adopted : and inasmuch, as the 
act requires a joint bond of the officer and his sureties, it follows, 
that every bondsman is liable for the whole penalty ; and by adopt- 
ing such a form, the clause of the act of 1795, before quoted, is 
virtually repealed. The answer to this objection is very simple. 
There is no repeal of the former act. Such a repeal would be by 
mere implication, which ought not to take place ; unless there be 
an irreconcilable incongruity between the two acts ; but such in- 
congruity does not appear. 

The act of 1829, prescribes the form of the bend, to be given 
by all public officers ; but leaves the liability of the bondsmen, pre- 
cisely as it stood. The two acts are consistent, and stand well to- 
gether. 

But again, it is argeed, that the Attorney General did not approve 
of the form of the bond. 

The act of 1820, p. 42, enacts, &c. ** That every bend, to be 
hereafter given, by any public officer," &c.. dtn., « shall previously 
to its (leing accepted or recorded, be examined by the Attorney Ge. 
neral,*' &:>c., dtc, " who shall certify in writing, on the bnck there- 
of, that he approve j of the form of the said bond ; withDut which 
eertificate, no such bond shall hereafter be accepted." This enact- 
ment plainly prohibits the treasurer from accepting the bond, before 
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i^A fonn of it, shall have been approved of by the Attorney 6ene« 
Tfd» But DO forfeiture of the office is consequent upen the non- 
approval. The forf^ture still depends upon the act of 1795 ; aad 
tyms upon the n^glect to give the bond, with approved securities, 
within three weeks after I be eleetion of the claimant. This will be 
seen more directly, hereafter, 

But is further argued, that inasmueh as the treasurer did not ac- 
cept of ti^e bond, within three weeks of the election, Yates could 
net enter upon his office. 2 Bailey, 216 — 17. 

By the act of 1795, (2 Faust, 8,j it is enacted, '< That the per- 
sons who shall be hereafter elected to the offiee of sherifi*," &c., 
shall withiq three weeks," dtc., " enter into a bond," &c., " paya- 
ble to the treasurers," ** which bonds shall be executed by the said 
sheriflBs respectively ; and any number of securities, not exceeding 
twenty, nor less than five, which securities, before they are ac. 
cepted, or received, by the treasurer, shall be approved of, in 
writing, by the commissioners, in manner hereinafter directed ; whe 
are -hereby severally authorized, and required, to consider and de- 
termine, in their several districts, respecting the competency ef the 
several persons, to be offered by the sherifts for the purposes 
aforesaid." 

What is here required of the sheriff elect 1 He is required, to 
^nter into bond to the treasurer, yrith securities to be approved of 
by the commissioners, before they shall be accepted by the treasa* 
jrer. And the sherift* must give such bond and securities, withia 
the three weeks succeeding the election. 

The act then goes on to enact as follows : *< And no person to 
be elected, or appointed to the office of sherift*, shall be permitted, 
^y the judges, to enter upon the execution of his office, until he 
bas recorded in the office of the clerk," &;c., d&c., ** a certificate 
from the eon^missioners," dec, *' that such sherift* hath duly exe- 
cuted, and lodged in the treasury, such bond, with such security, as 
|s required by this act." 

This enactment does no more than suspend the sheriff in the exe- 
pution of bis office, until he should have recorded in the office 
of the clerk, the certificate required. But his office is not vacated 
by the omission, or delay to record the certificate. 

After the foregoing enactment, the clause of forfeiture follows, 
in these words : 

<' And if any person, so to be elected, or appointed, as aforesaid 
^o the said office, shall fail to provide and perfect the aiecurity, 
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within the time required by this act, the office of such sheriff shall 
be, and is, hereby, declared to be vacated." 

Upon this enactment, we are to ask, what is the condition upon 
which the office may be claimed, and what is the cause of the for- 
feiture ? 

The condition precedent to the title af the sheriff elect, to enter 
upon his office, is, that he shall have entered into the bond, together 
with such securities, as the commissioners have affirmatively ap- 
proved of, within three weeks of his election. And the ^use of 
forfeiture, is the omission to give such bond, with such security, 
within the prescribed time. 

It follows, therefore, that the moment the commissioners had, on 
the 27th of January, 18b6, certified upon the bond of Jeremiah D. 
Yates, their approval of the sureties offered, he had provided, and 
in the language of the act, perfected the security required ; and 
his title to the office attached, at that moment. 

The non^approval of the Attorney General, or non-acceptane* 
of the treasurer, like the delay of recording the certificate of the 
commissioners with the clerk, are merely reasens for a postpon*- 
ment of the practical duties, and privileges of the office. 

They occasion unavoidable delay ; but do not vacate the office. 

From these premises, we may fairly conclude, that the respond* 
•nt did fulfil the conditions of office, as required, by the act of 
1795, and in due time. That the Attorney General night well 
have approved of the form of the bond, and the treasurer to have ac- 
cepted it. And that, therefore, the office has not been vacated, b^ 
the non-approval of the one ; or the non-acceptance of the other. 

But the second inquiry, remains to be answered. 

Mr. Yates executed another bond, of the same date, with the fbr- 
mer, and in due form of law, had it properly certified, and approved. 
This bond was accepted by the treasurer, on the 1 2th of Feb- 
ruary, 1886; which was after the prescribed time of three weeks. 

Can this second bond be a fulfilment of the condition of giving- 
bond, within three weeks of the election ? 

The answer must have been anticipated, from the principle al- 
ready considered. 

No matter, when this second bond was accepted, if the ae« 
aeptance was before Yates entered upon his office. It is a 
good bond, both at common law, and under the act of 1795* 
It binds the bondsmen, from the time of acceptance, and fulfils the 
oondttion of giving security, for the faithful discharge of the duties of 
the sheriff's office : provided, Mr. Yates can hold the office legally. 



963 CASES IN THE APPEAL COURT. 

On this head, the argument, ia, that the bond presented on tb« 
S9th of January, is as no bond ; . because^ unaccepted by the 
treasurer, who could not accept it, Wlore the apprGval of the At- 
torney General. 

Let this be granted; yet still the question is, has Yates incurred 
the forfeiture ; not by reason of his own omission to enter upon 
bond, which under the act is the only cause of forfeiture, but by the 
omission of another officer. 

In a word, can Yates incur the penalty, by doing, in proper form, 
and in time, the very act ; the omission of which act, iu form and 
time, would be the cause of forfeiture ? 

If Yates had persevered in tendering no other bond, but the 
first, he must have obtained his office, notwithstanding the delay 
occasioned by the non-acceptance. And his tender, and the ac- 
cej^tance of the second bond, in lieu of it, cannot lessen his right 
to the office, which had attached by reason of the tender of the 
first bond. 

A question may possibly arise, whether he has not gave double 
•ecurity, i. e. by the first, as well as the second bond. 

But in fact, he did tender a proper bond within three weeks ; and 
in fact, he has since given the security required by the act ; which 
has been accepted. 

The only evidence of Yates* neglect to give bond in time, is 
merely ostensible. The treasurer did not accept it ; but there was 
no neglect, or omission en the part of Yates. And if the mere 
non-acceptance of the treasurer, in due time, could bring the for- 
feiture upon Yates, then, any such delay or mistake of that officer, 
whether involuntary, or wilful, hostile, or excusable, would oust the 
euccessful candidate, and supercede the election. 

Such a consequence, would of itself, constitute a strong argu- 
ment against the appeal to this court. But the decision turns upon 
the act of 179i. Its letter was fulfilled by Yates, when he ten- 
dered the first bond in proper form, on the 29th of January ; and 
his right attached. The spirit and object of the act, was answered 
and satisfied, wlien the treasurer accepted a proper and legal bond^ 
in lieu of the former bond, on the 12lh of February. This enabled 
Yates to enter practically upon the right which had attached, on 
the 29th of January, by virtue of the tender of the first bond ; and 
Yates is, therefore, legally and constitutionally sherifi* of Charles- 
ton district, 

J. S. RICHARDSON. 
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We concur, 

RICHARD GANTT, JOSIAH J. EVANS, 

JOHN B. O'NEALL, A. P. BUTLER. 

J. L« Wilson and Wm. Lance, for the motion. 
Attorney General and Richard Yeadon, Jr. contra. 

FUed 20th February, 1837. 



Henry B. Toomer, Jr. vs. Dr. John M. Riohton. 

Tried before his Honor Judge Axson, City Court, November 
Tern, 1886. 

This was a process to recover the sum of 985, for eleven ^eiad^ . 
of cattle, sold by plaintiff to defendant. 

The plaintiff's counsel produced interrogatories, of which the 
annexed are copies, which he proved had been served on defendant, 
with notice that he would be required, under the rule. of court, to 
answer them. The plaintiff's counsel also produced a letter from 
defendant, a copy of which is annexed. 

The defendant's counsel produced a letter from plaintiff, a copy 
of which is also annexed. 

The defendant's counsel objected to the interrogatories being re- 
ceived, because it did not appear that they had issued under the au- 
thority of the court ; and that it ought to have appeared either be- 
fore the issuing of the interrogatories, or at the time of trial, that 
the' plaintiff was in possession of no common law evidence to sus- 
tain his case. 

He also contended that the plaintiff had no right of action against 
the defendant, as the cattle, according to his own admission in his 
letter to defendant, were the property of the estate of Price. At all 
events, that the decree should not be for more than 980, the amount 
demanded in the letter of plaintiff. 

I considered the interrogatories properly issued, under the rule 
of court ; that it was not necessary they should have had the sig- 
nature of the clerk, or the seal of the court ; that it was not ne- 
cessary it should be made to appear before the issuing of the inter- 
rogatories, or at the trial, as preliminary to their admission, that the 
plaintiff had no common law evidence. In this case there cer- 
tainly wan no evidence to sustain the plaintiff's case, independent 
of the interrogatories. The defendant'n letter did admit an in- 
debtedness, but for what, and to what, extent, does not appear, f 
thought the failure of ihe defendant to answer the interrogatories, 
entitled the plaintiff to a judgment, pro confesso ; in other words, 
that all the interrogatories must be taken as answered affirma- 
tively. 

In accordance with this view, I considered the plaintiff's case 
m&de out by the ackuowledgment of the defendant himselfi and 
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decreed for the plaintiff the svro of $85. the full amouDt of httf 
claim. Though the plaintiff did, in his letter to defendant, mention 
the price of the cattle as t^^O, yet I thought he had a right to the 
defendant's oath, whether it was not $85, and his failure to answer, 
in my judgment, admitted it. 

The defendant's counsel served me with the annexed notice ot 
appeal. 

JACOB AXSON, Recorder. 

Grounds of Appeal. 

His honor the recordei, will take notice that a motion will be 
made at the next sitting of the Court of Appeals, to reverse the 
decree made in this case, or for a new trial, on the following 
grounds : 

1st. It is respectfully submitted, that it was error in the court to 
allow the intorr< gatories, which bad been served on defendant, to be 
read in evidence. The said intenogatories were not issued by the 
authority of the court, and had neither the signature nor seal of 
the clerk ; and defendant was not legally bound to respond to them 
in the form in which they were servf^i upon him. 

2d. Because the plait.tiff was not entitled to the oath of the de* 
fendant, (in answer to the interrogatories,) inasmuch as he adduced 
in evidence on the trial, the letter of defendant, promising payment. 
And it is submitted, that it must appear to the court, that the plain- 
tiff is remediless at law, before he can be entitled to equity jurisdic. 
tion. 

3d. It is further submitted, that the court erred in decreeing for 
the plaintiff the sum of eighty-five dollars, when it appeared in evi- 
dence, by the written declaration of plaintiff, that the price con- 
tracted to be paid for the cattle, was but eighty dollai%. 

4th. Because the plaintiff had no right of action in the property 
■old. The cattle belonged to the estate of William Price, of which 
James Adger is administrator. 

ROBERT ELFE, Attorney for AppeUata. 

We are entirely satisfied with the judgment of the recorder. 
The motion is dismissed. 

JOHN B. O'NKALL, JOSIAH J. EVANS, 

RICHARD GANTT, A. P, BUTLER. 

J. S RICHARDSON^ 

Elfe, for Appellani. 
Simons, for AppeUee, 

Filed Hth February, 1887. 



N. Vabney vs. J. H. Bosch. The Samb vs. The Same. 

Statement. — These were two casfes tried before a magistrate. 
The plaintiff claimed the ^ym of $20, io eacb» as for one month's 
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rent, due under a certaia agreement of lease^ in writing. The ma* 
gistrate decreed in favor of the plaintiff, for the siim of 920, in each 
case. The defendant appealed to the city recorder. The report 
of the magistrate to that court being identically the same in both 
cases, it is thought sufficient te insert his report in either case ; 
which was as follows : 

*' The plaintiff brought suit against the defendant for $20, for 
one month's rent of a house in EUiott street, due by agreement of 
lease, in writing, and contracted to be paid, monthly, in advances 
The hand writing of defendant to lease, was proved. Defendant 
stated something in defence, about plaintiff's having ordered him 
to give up the premises, but no proof was offered. 1 decreed for 
plaintiff $20. I)efendant gave notice. of appeal, but furnished me 
with no grounds. 

(Signed,) ROBERT ELFE, Q. U. 

Tried fith January, 1637." 

The case was heard on appeal, befbre the honorable the recorded* 
of the city, when the couiisel for the appellant insisted, that the «p« 
peal should be sustained, on the ground of there being more than 
$20 due, to wit, one day's interest at the time of suit brought in 
the magifitrate's court. After hearing the case, the recorded in- 
dorsed on back of magistrate's report : 

*« Appeal sustained, on the ground, that the amount sued for, ex- 
ceeded the jurisdiction of a magistrate. 

(Signed,) JACOB AXSON, Recorder." 

Grounds of Appeal, 

1st. That the amount sued for was $20 only, and, therefore, 
clearly within the jurisdiction of the magistrate. 

2d. That whether interest was, or was not, due^ on the contract 
in this case, was a question that could not be made in Hie first in« 
stance, except before the magistrate who tried the cause, and that 
plaintiff not having claimed it, and defendant not having set it up as 
a ground of defence at the trial in these cases, both parties are now 
concluded on that point. 

3d. That there is nothing in the law to prevent a creditor suing 
before a magistrate for debt to the amount of $20, although the 
indebtedness may exceed that amount, provided the creditor 
claimed only to the extent of $20, as his full satisfaction upon the 
particular contract. 

4th. That a creditor by suing for^ and recovering, his principal 
debt, without mterest, must be held to have released it, which he has 
a clear right to do ; and that if the principal does not exceed $20, 
in such a case, he may sue for it before a magistrate, and recever. 

WM. RICE, for Appellant. 

Mr. Justice O'Nball delivered the opinion of the court. 

From the reports of the magistrate, it does not appear when the 
rent was due ; for aoght that appears, the suits might have bte^ 
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brought on the iosttant that it was payable. The rule is clear, that 
where nothing appears on the face of the proceedings to shew th« 
want of jurisdiction, and the objection is not made in the court be- 
low, it cannot be taken in the court above* This would be enough 
for the purposes of these cases. But if it be conceded that th« 
tent had been due one or two days, the plaintiff had the right to 
treat the defendant's contract as without the accrual of interest. 
The interest then due was incapable of reception, on account of its 
minuteness, and hence on the maxim, ** de minimis non curat leXf* 
the plaintiff might legally disregard it. In such a case as the pre- 
sent, I do not thiuk the cases decided in relation to the process juris- 
diction, have any application ; there, the attempt was made by re* 
leasing a substantial part of the demand, to give jurisdiction, which 
the court held could not be done. Here, as soon as the rent is due, 
a suit is instituted for its recovery, disregarding the interest on the 
rent, which was less than the smallest eoin, or denomination of 
money, in circulation. , 

The motion to reverse the recorder's decision, and to affirm the 
judgments of the magistrate^ is granted. 

JOHN B. O'NEALU 

We concur, 

RICHARD GANTT; XOSIAH J. EVANS^ 

J. S RICHARDSON, A. P. BVTJLEK. 

Wm, Riob, ybr AppMitU. 
RicHABD Yeadon, foT Appellee, 

Filed 2(Hh February, 1837. 

Airous Stewart ads. Jahes O'Neals. 

Tried before his Honor Judge Axson, City Court, Januarjr 
Term, 1887. 

This was an action of assumpsit, for work and labor done by the 
plaintiff, for defendant. 

Mr. Saunders a witness produced and sworn, deposed that he 
was working for Stewart, in 1884, as a bricklayer ; that O'Neale 
was working there at the same time ; he cut away the floor and 
roof of the kitchen, for the chimney to pass through ; don't know 
the value of the work ; he trimmed the second floor of the kitchen ; 
he also did some work in the front house, fixed the window frames 
IE the east room down stairs ; witness did the brick work. O'Neale 
fixed a door frame in the entry that led into one of the large 
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rooms* Witness believes that door had to be done over, does not 
distiactly recollect. 

Oq his cross^xaimnatioD he said he did not believe he had ever 

testified before about this work ; was called as a witntss to some 

work done by plaintiff for defendant, to a large new building ; both 

works were going on at the same time : this work was finished 

first. Stewart had O'Neale sometimes working in the front house, 

sometimes in the house back. Knows nothing of distinct contracts ; 

both works were going on at the same time at one establishment ; the 

works were net done on the same building ; believes most of the 

work in issue were repairs ; he repeated that the work was done 

at the same establishment but not on the same buildings, they were 

under separate roofs ; th^re was no space between them : one was 

brick, the other wood ; the kitchen was a distinct builaing from 

both. O'Neale was attaching a new building to the old premises. 

Mr. Dawson produced and sworn, deposed that he is a carpenter. 

Stewart was building in 1834. Witness and his father were 

working with O'Neale at Stewart's ; does not know what was done 

to the kitchen ; in the front house the following work was done : 

Three window frames, one door frame, washboard and surbace, 

in east room first floor, and said room furred, and the windows were 

trimmed, dec., 6ic, The door frame was a large one, pannelled 

door ; was not at the time the work was done a judge of its value, 

but he recollects the work, and thinks he is now abls to put an esti* 

Hiate upon it. 

Each window frame he thinks was worth t^20 $60 00 

Door frame, 25 00 

Furring the room, 1ft 00 

Washboard and surbace, 20 00 

All this work was done to the front building ; the door frame was 

altered by O'Neale himself; the window frames were not box 

frames. 

On his cross-examination he said that O'Neale did a great deal 
more work to the back building ; he was working about the hotel ; 
all the work was done at the same time ; those who worked in the 
front did not work in the back. Witness and his father worked in 
front ; the window frames were made at O'Neale's shop ; his father 
made them ; told him so. Witness and his father did the furring 
and surbace ; nobody else engaged ; cannot say what his father 
received. Witness worked only one week ; don't know what his 
fkther's contract was. At the same time Stewart had a variety of 
other people working at the establishment 

Paul Jones produced and sworn, deposed that he is a carpenter, and 
worked with O'Neale at Stewart's, in 1834 ; knows that O'Neale 
trinuned the kitchen floor for a chinmey to go through ; don't know 
particularly what he had to do ; knows that a chimney was erected 
to the kitchen, and that O'Neale did the necessary carpenters work, 
for which, he thinks, $10 a reasonable price. O'Neale had to do 
over the architrans of the door, in the passage, and when altered it 
was a good piece of work. 
On his cross-oxaminatioQy he said, he was employed by O^Neale 
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by the day, not with reference to any particular work ; worked at 
no other place for O'Neale, but at Stewart's ; did difierent kinds of 
work at the hotel. There were four or five black, and two or three 
white hands employed in the back building ; for the front building 
O'Neale had separate hands employed by the job ; all the work 
at the hotel was going on at the same time ; never was interrogated 
about the work to the front building before ; knows nothing of any 
of the contracts between the parties, one way or the other ; the 
work in the front building was done first. 

Here the plaintiff closed his case. 

On the part of the defence, Mr. Petigni produced a record be- 
tween the same parties, and contended that the suhject matter of 
this suit was included in the contract there sued upon. 

He also pleaded a discount of 958, which was admitted. 

Mr. Matthews, a witness produced and sworn, deposed that Mr. 
Stewart applied to him after February, 1835, to do some work at 
the Carolina hotel — ^it was scattering work ; it was repairing 
O'Neale's work ; does not know it was O'Neale's work, but from 
the description of the work given by the witnesses, some of the 
work he repaired was O'Neale's ; he put in three box frames in 
the west room in the place of old ones he took out ; he overhauled 
three windows in the east room ; it was new work ; was not done 
in a workmanlike manner ; he had to finish a part of the new 
building ; the overhauling was done at the same time, and the price 
was included in the general bill ; the whole bill was $1,000. 

On his cross-examination, he said he had to take off the moulding 
of the windows ; his hands did it ; there was eonsiderable over- 
hauling ; the building was rough east afler O'Neale's work waa 
done ; O'Neal* had no notice of the overhauling, and there was no 
survey as witness knew of. Witness woriced at Stewart's in the 
summer of 1835 f the ^erhauling was worth making a charge for ; 
cannot say what it was worth, it is so long. Witness had to put 
new moulding, they did not shew out enough ; they were outside 
mouldings ; he did something also to the sash. 

Here the case dosed. 

There were one or two questions of evidence raised ; but as they 
do not form a ground of appeal, i deemed it unnecessary to say any 
thing about them. 

I charged the jury, that if they thought from the evidence, that 
the work claimed in this suit, was included in the contract which 
formed the subject matter of the record produced, that the plaintiff 
was not entitled to recover in this action ; that he coukl not re- 
cover, even though, in point of fact, he had not received compensa« 
tioo for this particular portion of the contract ; that the former re- 
covery barred an inquiry into the fact ; that the law would contend 
that he had received compensation ; but if they thought, they con- 
stituted separate and distinct contracts, it was a question for the 
jury, upon the evidence, to say, whether the plaintiff ought to have 
' any thing, and how much. 

1 recapitulated the evidence and left it to the jury^ who found m 
verdict for plaiatiff, for $58. SO. 
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The defeudfuits counsel furuished me with the annexed grounds 
pf appeal* 

JACOB AXSON, Recorder, 

Grounds of Appeal. 

1. In finding that the work done upon the kitchen, and upon the 
ea&t room of the Carolina Hotel, was done under a different contract, 
from the work do£ie on the rest of the premises. 

2. in allowing for the three windows in the east room of the 
Carolina hotel full price, when it was proved that the work was not 
faithfully done, nor in a workmanlike manner. 

PETIGRU ^ LBSESNE, Defendant' » Attorneys. 

In this case w<e concur in the recorder's legal view ; and perceive 

Oo reason to be dissatisfied with the verdict* 

The motion is dismissed, 

JOHN B. O'NEALL, JOBIAH J. EVANS, 

RICHARD GANTT, A, P. PUTI-ER. 

J. S. RICHARDSON, 

Petiok^ ^ Lesbsne, for motion. 
Yeadon 6l Macbeth, contra. 

Filed i4th Februar^r, 1837. 



The State vs, John Spenlove and Collins. 

Tried before his Honor Judge Bay, Charleston, October Term, 
1636, 

Lareeny. — ^Paul Renley, the prosecutor, stated that he had lost 
from his plantation a goat and two kids, and from information re- 
ceived, thej were in the possession of Collins, one of the defend- 
ants. That he took out a search warratit, and went to the house of 
Collins, one of the defendants, and found in his possession two 
)(ids, which he identified as his. That Mrs. Collins said that a 
sailor had made them a present to her. Upon Collins coming in, 
he stated that he had purchased them from this sailor, for his wife. 
That upon going out of the house of Collins, they met Spenlove, 
who gave a different account from the one Collins gave. That 
Spenlove stated, that he, with several persons, went over the river 
in a boat, and that a sailor, one of the persons in company, bor- 
rowed two dollars, and purchased the kids from a negro. That 
Collins was not in the boat. The prosecutor said since Spenlove 
was in jail, he offered to release him, if he would give up the old 
goat. That Spenlove stated he had not the old goat, and knew 
nothing about it. 

Wood, sworn, stated in substance same as prosecutor. 

Witness called for defendants, stated that Collins was not in the 
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boat on the day the persons went over the river ; that he was pre- 
seat when the sailor gave the kids to Mrs. Collins. 

His honor charged, that property found in the possession of one, 
is presumptive evidence of larceny ; but, if properly accounted for, 
will rebut that presumption. And that in relation to Spenlove, if 
you take his account of the matter, (and there is evidence of n« 
other,) he should be acquitted. 

The jury acquitted Collins, and found Spenlove guilty. 

The counsel for the defendant appeals for a new trial, in the case 
of Spenlove, upon the ground, that his confession did not make out 
a case of larceny ; and that the verdict was contrary to law and 
evidence. 

The above foregoing statement of the case, appears to me to be 
M correct one. £. H. BAY. 

Mr. Justice O'Neall delivered the opinion of the court. 

We are of opinion, that there is no evidence of the guilt of the 
prisoner. The only suspicious circumstance against him is, that 
he gave an account of the acquisition of the kids by a sailor, which 
may not be true. But there is no evidence that he ever had possession^ 
Qi in any way concerned in depriving the owner of them. 

The motion for a new trial is granted. 

JOHN B. O'NEALL. 

We concur, 

RICHARD GANTT, JOSIAH J. EVANS. 

J. S. RICHARDSON, 

Setxoub, for motion. 
Attobnbt Gekebal, contra. 

Filed 14th Feb. I8d7. 



Geobob Shbgoo ads. Riohabd Shboo«. 

TriQd before his Honor Judge Az6eN,City Court, January Tern, 
1837. 

This was an action of assumpsit on a promissory note, given by 
George to Richard Shegog. 

Edmund O'Neal, sworn, proved the hand-writing of defeodanti 
and his residence within the jurisdiction of the court. 

Here the plaintiff closed his case. 

The defence stated, was^ that the plaintiff had written the note 
over the name of the defendant, which had been signed to a letter. 

Charles Durham, Robert Jones^ and Edmund ^Jones, of Ruther- 



CHARLESTON, FEBRUARY TERM, 18S7. 271 

ford county, N. C, were examined, by commission, a short ab- 
stract of whose testimony, which I made at the trial, as their de- 
positions were read, is as follows, viz : 

Charles Durham : Knows both parties ; Richard Shegog for 
twelve years, defendant for three years. Defendant had a good 
store in Rutherford, punctual in his contracts ; had money enough* 
Plaintiff is a drinking man ; never made money ; his farm was not 
sufficient to support his family. Defendant told witness to let 
plaintiff have things from his store for his family, which he did, and 
defendant paid him twenty dollars. Plaintiff does not follow busi- 
ness, he follows drinking. Defendant gave notice to his creditors 
to present their demands before he quit Rutherford ; thinks plain- 
tiff must have seen it. 

Robert Jones : Knows plaintiff eighteen or nineteen yeats, de- 
fendant eight or nine years. Defendant staid at Rutherford three 
or four years. Plaintiff had no money. Told witness he de- 
pended on defendant for the support of his family ; don't believe 
defendant owed him a cent ; don't think from the situation of the 
family, that he could have owed him any thing ; believes that 
plaintiff was instrumental in breaking up defendant. It was gene- 
rally known that defendant was about to leave Rutherford twelve 
months befere be did. 

Edmund Jones : Defendant resided In Rutherford two or threer 
years, was as punctual as any man he ever knew. Plaintiff gets- 
money by cheating and begging. Since the defendant has quit 
Rutlierford plaintiff has had great difficulty in supporting his fa- 
mily. Knows defendant advertised for creditors ; thinks he saw a 
notice at Sandy Run^ where witness resides. 

The evidence of these witnesses in detail, will appear by the 
commission. 

Joseph Shegog, a witness produced and sworn, depose^« xta^ 
the nete, the subject of this suit, was sent to A. Y. Walton & Ccr^ 
for cellection ; believes it was sent back ; does not know what w^ 
done with it ; believes the writing in the body of the note, is the 
hand writing of plaintiff. Defendant was living with witness, in 
Charleston, at the date of the note. Don't think defendant could 
have been indebted, in any manner, to plaintiff. The Jersey wa» 
gon, the price of which is credited on the note, was purchased by 
witness, to send plaintiff home. Plaintiff had no reason to give de- 
fendant credit for it, as witness has a charge against him for it. 
Plaintiff has always been in bad circumstances, and supported by 
the rest of the family. Defendant is a punctual man in meeting 
his engagements ; every body that knows him will say so. 

Oa his cross-examination, witness said defendant was 
from Charleston, in Rutherford, four years, and duringMTt ^^VA7> 
lived with plaintiff. On his return from Rutherford to Gmaittsfel^ ^^- 
defendant was not a married man. Defendant purchasecuthe wa- 
gon (by the directions of witness,) with the knowledge ^^^n^M^^Sl^HOOL^ 
Defendant is a clerk of witness. Defendant has seen thelTopSruid 
knows the credit for the wagon is given. I xill> 4 H.T 

Xn reply, he said he never knew of any demand from i»i«»«t*'^* *• 
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any debt from defendant, until the note was presented. Bath plain- 
tifi* and defendant were in Charleston, at the date of the note. 

Here the case closed^ ' , ' ^ 

I charged the jury, that the note ii^as proved, and the platntifT'en- , 
titled to a verdict, unless the defendant had proved there was no 
consideration, or that there was fraud. 

That the note, itself, fornished evidence of a consideration, un- 
less the contrary appeared ; that fraud could not be presumed, but 
must be pioved by positive evidence, or such testimony as left no 
doubt on their minds. That the defence, if true, would fix upon 
the plaintifi* the crime of forgery ; and if they thought the evidence 
ofiered was not sufiicienily conclusive to authorise them to convict 
the plaintid' of that •offence, were he upon his trial, I thought they 
ought to support the note. 

.•^fter ia>i:ig down these principles, as to the character of the 
evidT;iif!e, vv.iich, in my opinion, the\ ought to require^ I told the 
jury, thrit It V as a question of fact, exclusively for them, recapitu- 
!a;'id ilje • \ ilvnce, and left it to their decision* Th^ found a ver- 
dix?l for IJM' piuintitf. 

Ti«e cici'iidant's counsel furnished me with the annexed grouodji 
of appeal. 

Jacob AXSON, Recorder. 

Grounds of Appeal, 

1. That his Honor charged the jury, that fraud cannot be pre- 
sumed, but hnust be proved by positive evidence ; whereas, it b re- 
spe'^ttuliy submitted, that fraud may be proved by circumstances. 

2. Because the verdict is contrary to law and evidence. 

PETIGRU & LESESNE, Defendant's Attorneys. 

Mr. Justice O^Neali. delivered the opinion of the court 

The general rule is, that fraud cannot be presumed. But by that, 
I do npt understand that it may not be established by presumptive 
evidence. Soch facts as will satisfy a reasonable mind of its ex- 
istence, are all which the law requires. The rule means no more, 
than that fraud shall not be presumed without evidence. In stating 
to the jury the general rule, it seems to us that the recorder laid it 
down without sufficiently qualifying it, or shewing its appropriate 
appliclrtioB. 

For, from his report, it would seem, that the jury might have con. 
eluded from his instructions, that something more than the usual 
evidence in a civil case, was necessary to support the defendant's 
defence. But this is not so. For although fraud, like crime, oflen 
depends upon intention, yet it does not follow, that its establishment 
is guarded against, with the same merciful cautions, which are used 
to prevent a conviction for crime, which would subject the party to 
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piunishm^ot. It is to be proved and judged of like any other fact^ 

between party and party. The jury ought to be satisfied of its 

truth : but when so satisjfied, they have n« right to logk beyond the 

case, forxonsequences which may, or may not iBow from the act. 

It is true, that the legal presumption is, that every man is innocent 

of a fraud until the contrary appears : and a jurjr ought to have 

this legal presumption clearly rebutted by^videnc»i which places 

the matter beyond a rea5ona5/e doubt 

The motion for a new trial is granted. 

JOHN B. O'NEALL. 

We concur, 

RICHARD GANTT, JOSIAf? J. EVANS, 

J. S. RICHARDSON, A. P. BUTLER. 

PfiTioBTT & Lesesns, for motion* 
Sbthoub, contra. 

Filed 14th FelMTuary, 1837. 
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State of South Cabolina vs. Commissioxebs oj^Cbois Roabs/ 

Chableston Neck. 

Tried before his Honor Judge Butleb, Charleston, Jamiary 
Term, 1836. 

At October Term, 1833, the grand jury found the following 

biUi viz : ' 

let count. That on the 11th day of September, 1833, and on 
divers other days and times, Elisha Carson, Jas. H, Smith, Wm. A. 
Hayne, and Wm. Newton, i^ommissioners of cross roads, of 
Charleston Neck, in the district aforesaid, across a certain street 
opposite to Flynn's church, running to the west of the same, and 
bounded on the east by the lot on which the said church is buih, and 
to the west by Wragg square, did erect certain fences, and did then 
and there unlawfully, and injuriously, on the said other days and 
times, permit the said fences respectively to be and remain in and 
across the said public street, for the space of several weeks ; 
whereby the said public street, then, and on the said other dayd 
and limes, for, and during all the time aforesaid, on each of the 
days respectively, was obstructed and straitened ; so that the good 
citizens of the State could not then ana on the said other days and 
times, go, return, pass, repass, ride and labor with their horses^ 
carts, and coaches, in, through, and along the public street aforesaid ; 
as they ought, and were wont and accustomed to do ; to the ^reat 
damage and common nuisance of all the citizens aforesaid, goings 
returning, passing, re-passing, riding, an! laboring, in, tliroujrli, and 
along the said public street^ to the evil example W all others, in (kef 
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eases ofiiiDdiog, and against tbe peace and dignity of the- Statir 
aforesaid. 

3d count. That on the 11th day of September, 1833, and on 
divers other days and times, Elisha Carson, James H. Smith, Wm. 
A. Hayne, and Wm. New tun, commissioneis of cross roads, oa 
Charleston Neck, on a certain square, or common, called '^ Wragg 
sqnare,'' being a common highway, and for all tbe citizens of th« 
State, with their horses, coaches, carts, and carriages, to pass, re- 
pass, ride, and labor, at their free will and. pleasure ; unlawfully and 
injuriously, did put and place certam fences, and did then and there 
•n the said other days and times, there unlawfully permit, and suf.- 
fer the said fences, respectively to be and remain in and upon the 
•aid public square, or common highway aforesaid^ for the space of 
•everal weeks, to wit, for the dpace of three weeks ;: whereby the 
said public street, then and on the said other days and times, for 
and during all the time aforesaid, on eaeh of the days and weekeT 
respecttveiy, was obstructed and straitened, so that the good citizens 
of the said State, could not th^n and on the other days and times, 
go, return, pass, re«pass, ride, and labor, with their horses, carts^ 
coaches, and carriages, in, through, and along, the public square, 
and common highway aforesaid, as they ought, and were wont and 
accustomed to do, to the great damage and common nuisance of all 
the good citizens aforesaid, going, returning^ passing,. re-passing» 
riding, and laboring, it), through, and along, the public square afore- 
said, to the evil example of all others, in like case ofiending, and 
against the peace and dignity of the State aforesaid. ^ 

At May Term, 1884, the jury were charged with this bill, and 
returned the followiiig verdict : '< We find ttie defendants guilty on 
the 2d count." From this finding of the jury on the U count, 
defendants appealed, and on the hearing of the case, the court 
granted the motion, and ordered a new trial. 

At January Tertn, 1880, the case was called for trial and the 
jury sworn ; the defendants objected to the evidence in -support of 
the first count, on tbe ground that defendants could not be tried 
again on any but the 2d count. His honor overruled the motion, 
and admitted testimony. The evidence was heard, and the jury 
liot being able to agree, a juror was withdrawn by consent, and de- 
fendants moved tor leave to enter up judgment on the former find- 
ing on the first count, which motion his honor overruled. 

The defendants appeal and tender their motion in the Court of 
Appeals on the following grounds : 

1st. 'i^hat the finding of the jury is substantially an acquittal oa 
the first count of the indictment, and that the defendants caanot be 
tried again on that count, even if tbe finding was not intended by the 
jury, as an acquittal of the offence charged in that count. 

2d. That the decision of the Court of Appeals, goes only to order 
a veneri 4e novo §ot the bail of the matter contained in the second 
count. 

JAMES H. SMITH, for AppeUants. 
JuDQs BuTL£B. The above statement presents tbe question; 
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which I decided on circuit. There was do finding by the jury oa 
one count in the iodirtnieiit, which charged a distinct offence, from 
that^ on which the d^^fendants are found guilty, and which may be 
regarded as a separate indictment. Certainly the usual form in 
England and in this State, as far as I am informed, is to find on 
#ach count separately^ — when there is an acquittal on one and a con- 
vie cion on the others* The question is resolved into this. Is the 
aeglect or refusal of the jury, to find on one count, equivalent to 
Bn acquittal, when there is a verdict of guilty on another counts 
It seems to me, at most, it would amount to nothing more than a 
missed tnaL 

Signed, A. R BUTLER. 

Mr. Justice Butlbr delivered the opinion of the court. 

The defendants were indicted for obstructing a public street, and 
also lor obstructing a public square, commonly called and known 
by the name of Wragg square. Whether the street is distinctly 
separate from, or forms a part of the square, is not established by 
the verdict of tA jury, that found the defendants guilty on the 
second count ; neither does it appear from the testimony, with suf* 
ficieat clearness, to enable the court to form a satisfactory judgment 
on the whole case. It may be that the street forms a part of the 
square, or it may be that it is defined by marked and recognized li« 
mits, 80 as to make the offences essentiaJly difierent to obstruct one 
or the other. The issues made by the indictment may be so con* 
neeted that it is necessary to find on both, before there could be a 
final judgment on either ; and if so the verdict found by the jury 
was imperfect, and a venire faciae de novo phouid have been 
mwarded ; so that a new jury might have found on all the issues, and 
established all the facts, llie defendants were found guilty only 
en one count, and upon appeal, the verdict was set aside, and a 
new trial ordered. The verdict was set aside in favor of, and at 
the instance of the defendants, who were found guilty. There k 
nothing on the record that could avail them by way of plea in bar 
to ano^er prosecution. If the verdict of guilty had remained, it 
would have protected them, perhaps, against another indictment for 
the same offence. As long as the verdict of guilty remained on 
the. record there was a finding ; but what proceeding is there now 
•n it 1 I consider all the proceedmgs on the indictment, since die 
finding by the grand jury, to be set aside ; and set aside at the in* 
stance, and for the benefit of the defendants. The case stands as 
though it never had been tried. The defendants contended that 
a verdict of guilty on* ene count, led to tbe conclusion that they 
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were acquitted on the other ; that is, that omitting to find on on#' 
count, and finding on another, is an exclusion of guilt to the exteut 
uot passed on by the jury. Such inference could not have been 
fairly drawn from what was apparent on the record ; and the in- 
ference cannot be drawn when all the proceedings on the record 
are obliterated. If the defendants had moved to be discharged, on 
the first count, when the verdict was rendered, and had said to the 
attorney general, that they intended to appeal, from the verdict 
on the second count, the court would no doubt have refused to dis- 
charge them, either upon the ground that hpth issues were connected, 
or that the defendants had never been tried on the first count* In- 
deed the jury might have been instructed to find on the first count, 
before they ware legally discharged from the whole case. In such 
a case the court would net have discharged the jury till they had 
found upon all that was submitted to them, unless the defendants 
had consented. There is no pretence for saying that the jury 
were discharged by the court, contrary to the consent of the de- 
fendants. The defendants obtained a new trial, on the implied un<» 
derstanding that the whole case should go back and be tried ; and 
let it be tried on its roeritSA. The jury can distinguish, if they 
choose, on the final trial between the two counts, if they contain 
separate issues, and find the defendants guilty or not guilty, accord- 
ing to the nature of the proof, and the extent of the issues. 
The present motion is dismissed. 

A. P. BUTLER, 
We concnr, 

J. S RICHARDSON, JOSUH J. EVANS. 

J. B. O'NEALL, 



The opinion of Mr. Justice Gantt. 

I am of opinion that the verdict of guilty pronounced in this caa^, 
on the second count, was an acquittal on the first count in the in- 
dictment, and that the new trial ordered at the instance of the de- 
fendants found guilt)' on the second count, involved the subject mat- 
ter of charge in that count only, and will not authorize a re-iovest- 
igation of the ofience set forth in the first count, on whiok the de- 
fendants had been acquitted. 

RICHARD GANTT. 

James H. Smith, /or Appellants. 
Attorney Ggnekal, /or Appellees. 

Filed 30th February, 1837. 
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William A. Cal»well ads, Morton Fobp, Trustee. 

Tried before bis Hoftor Judge "Gantt, Charleston, May T«r[n« 
X836. 

Judge^s Report, — Thomas Swift and ■.-^— Waterman, on the 
il4th day of November, 182T, executed n deed of trust to the plain- 
tiff, Ford, of two negroes, Minda and her child. This deed was re- 
corded in the month of November, 1827, in the office of mesne 
conveyance, and on the 19th of January, 1827, in the office of 
the secretary of State, Thfe terms and limitations in the deed will 
appear by reference to it. This transaction, from any thing which 
appeared to the contrary, vfmbonafide^ and done from proper and 
laudable motives; The negroes afterwards went into the posses- 
sion of Churr, a grocer in Charleston, at whose death tlie ne- 
groes were on the premises. Among the papers of Churr, were 
ibund certain documents, in writing viz., a bond, mortgage, and 
bill of sale, of the above mentioned negroes, from Swift to Churr. 
The defendant, William A. Caldwell, administered on the estate of 
Chuir, and thes|^egroes were inventoried, and sold, as assets be- 
longing to the estate of Churr. 

Oq the testimony being closed on the part of the plaintiff, Mr. 
Thompson, of counsel for the defendant, moved for a nonsuit, on 
the ground, that detinue will not lie against an administrator,. and 
particularly where he has parted with the possession in a cY)urse of 
administration, with the approbation of tiie Ordinary, 

I overruled the motion, because I considered the testimony con- 
elusive of the fact, that the negroes in question constituted no part 
of the assets belonging to the estate of Churr. The recording ot 
the deed of trust was an act of notoriety to the world at large, in 
whom the title to these negroes vested, and a very strong implica- 
tion will be seen to arise from the testimony, that Caldwell, the ad- 
ministrator, was cognisant of the fact. Caldwell had possession of 
these negroes ; an agent was sent to caution him against putting 
them out of the way ; he would not be seen, but a message was 
left with a person at the house, to be communicated to Caldwell. 
Under all circumstances, I thought the case one peculiarly proper 
for the consideration of the jury, and that the plaintiff was entitled 
to recover at their hands. 

On the many grounds of appeal, I have to remark, that the fol- 
lowing positions were taken by the court on the law, arising from 
the facts : 

1st. That detinue will lie agamst a defendant, where the property 
had passed from his possession, before demand, under circumstances 
such as existed in this case, on the ground, that a defendant could 
not, by a wrongful aet, divest the plaintiff of a remedy which ex- 
isted before the commission of* the wrongful act.. 

I thought that in this case, a demand and refusal was not abso- 
lutely necessary to the support of the action, and that evidence of 
tke fact of demnod, might, ia the difcretion of the court, be per- 
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mitted after a motion for oonsuit had beeo made, for want of audi 
proof. 

Oo the grounds takea for a new trial, they will be judged of bj 
Iha court, from the evidence which accompaoies this report. 

RICHARD GANTT. 

The jury, under the charge of his honor, found for the plaintiff 
the sum of seven hundred dollars, with interest from 17th March, 
1834, the date of the demand. 

The defendant appeals and moves the court of appeals, to reverse 
the decisions of his honor the presiding judge, rejecting the ^motion 
for a nonsuit, on the following grounds : 

1. That detinue will not lie, where the property has, bona fide, 
passed from the defendant, before demand made, or notice given. 

3. That detinue will not lie against an administrator, in particu- 
lar, unless he have the property in specie. 

3. That a demand and refusal should have been proved, and 
wero not attempted to be proved, until after motio^n or nonsuit 
made; and then the demand was shewn to have been after the 
property had passed from the hands of the defendant. 

4. That to permit the defendant to give new ^^ence after a mo- 
tion for a nonsuit, was irregular* 

The defendant, also, in event of refusal to reverse the decision, 
refusing a nonsuit, moves for a new trial, on the following grounds : 

§. That the facts of the case made by the plaintiff) did not make 
out a case of detinue. The property passed out of the bands of 
the defendant before action brought, or demand made, or notice 
given in any shape. The issue before the jury was nan detiaetf 
and their finding against the defendant was manifestly contrary to 
the facts. 

a. That his honor the presiding judge, erred in deciding that in 
an action against the defendant, personally, the parole statements 
of Churr, not made on oath, were good evidence. 

7. That even if the verdict were consistent with the law and the 
testimeny in the case, it is excessive, inasmuch as it charges the 
defendant, not with the value of the negroes, ascertained by a sale 
at public auction, (the fairness of which was not questioned,) but 
with an Imaginary value. 

8. That the verdict is farther illegal, and inconsistent, in giving 
the plaintiff interest from the time when the demand was made, 
when it appeared, that at that very time, the demand could not be 
complied with, and that owing to the laches of the plaintiff, him- 
4elf. 

9. That his honor the presiding judge, should have charged tha 
jury, that an administrator who &ids property to have been in the 
hands of his intestate, up to the time of his death, by virtue of 
muniments of title, found in his possession, is bound to treat euah 
property as that of his intestate* and being so bound, is not per- 
sonally liable, if it turn out to belong to third parties, who inter- 
posed no claim thocoto, pr gava any notice, but permitted .the iu- 
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lestate, in his life-time, to treat it as bis own, and the administrator 
to sell it 

10. That his honor, the presiding judge, erred in charging the 
jpry, that the post-nuptial deed of settlement was notice to the ad- 
ministrator, without any claim made thereunder, by the trustee, or 
the cestui que trusts^ 

11. That the facts of the ease established aeloar laches on th» 
part of the plaintiff, and the verdict of the jury visited the penalty 
of that laches on the defendant. 

13. That the verdict of the jury was^ in other respects, againsi 
law and evidence. 

Mn /ustice BvixidB delivered the opinion of the court. 

I d» not wish to be understood as laying down the broad propo-r 
sition, that detinue will not lie against one out of possession of the 
chattel sued for, at the commencement of the suit ; for there are 
cases where detinue will lie against one out of possession, at the 
time of action brought ; and there also many cases where it will 
not lie, where the defendant has been proved to have once been ia- 
possession. It may be difficult to draw the distinction.. I would 
lay down this as a general p reposition ^ that is supported by the au- 
thorities on the subject. Detinue will lie agauMt one out of pos« 
session^ where he has once had the rightful possession, and has 
culpably parted with it; but ^here he has been deprived of his* 
possession by the authority of law ; or where he has parted with> 
it without any iatentioaal derogation of the title of the true owner, 
he would not be held liable to this form of action ; although he 
might be, in the latter instance, to actions of a different form. The 
general principle is very well extracted from authorities, and laid 
down by Tomhn. <«In actions of detinue, the thing must ouce be 
in the possession of the defendant, and which possession roust not 
be altered by act of law or seizure*" The question was fully dis- 
cussed, and considered, in the case of Brumely vs. Braraletf 
Washington's Reports, 1 vol. page 809. Marshall, (late chief jus- 
tice,) counsel for the defendant, contended that detinue could not 
lie, at all, against oiie out of possession. Judge Pendleton, presi. 
dent of the court, delivered the opinion of the court, and lays 
dowjp the law as follows : ** We come neiLt to enquire, what is ne- 
cessary for the plaintiff to prove in this action, (detinue.) The 
books agree that he must prove title in himself, and possession in 
the defendant ; but as to the time, it should be proved that he was 
in possession ; whether at the date of the writ, or whether an 
anterior possession, would be sufficient, the cases are totally silent. 
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Tho court agrees with the circuit judge, that the latter would be 
sufficient." But the same judge goes on to say, that if the defendant 
can shew timt he has been lawfuHy dispossessed, his plea of nan de- 
tinet would be well supported. If one take goods on bailment, and by 
his negligence, he suffers them to be taken away, or he fraudulently 
parts with thern, either for his own -gain, or to subserve the designs 
of another, he ought to be compelled to make restitution of them 
by the highest authority of the law ; or to pay a high price to the 
owner, by way of punishment, for his wrong, as well as coippen- 
satioQ to the owner. Every one has a right to put a value on his 
own properly, and no one who has received it, on. the confidence 
that it would bo returned, should deprive the owner of it, and com- 
pel hinv to take the Bsarket price, which indifferent persons might 
place on it. This appHes to a case of bailmeut peculiarly. But 
where the bailee has been deprived of his possession by a power 
which he coukl not control, would it be just that be should answer 
for the loss to the true owner ? if he is free from blame» be should 
be exempt from liability. In the cases I have put, it must always 
depend on the degree of blame which would attach to the marmer, 
by which a party has parted with, or been deprived of, possesaionf 
whether he would be Hable at all, or not. 

There is another class oi eases^ within which, th« case under 
consideration, must fall ; and that is, where one comes into posseS'v 
sion of personal chattels indirectly, and parts with them honestly ; 
as where he finds an article, and parts with it, not knowing the 
owner ; or gets possession, as administrator or executor, and selis 
the property in the bona fide performance of his duty, accordtng to 
law, and without any intention of prejudicing the true owner's ti- 
tie ; in such cases the dofendant would be liable for the value of 
the thing sohi, either io trover or assumpsit. « And, although, 
where goods are found and sold, A^e., detinue lies not ; yet an ac^ 
tion on the case introvert for conversion, maj^ he brotight,*^ 

The Year Bookr are quoted by one or two elementary authors for 
the above position ; and ift seems to me to be entirety agreeable to 
good sense and justice. For akhough the owner has a good claim 
for the money, he ought not to compel the party to make restitution 
of that which he has parted with at the time he knew not theowQpr. 
Some of the authoriltes go so far as to say that detinue will not lie 
for property destroyed by trespass. Judge Story, in his treatise on 
Bailmeuts, 77, is more full and explicit on this subject : «< Gases 
are also put in the civil and French kiw, bow far the heir or adnii* 
Ristrator of a deceased bailee, should be liable if in ignorance Qf 
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the bailment, he sells the thing. It is held, that he is not liaMe as 
in tort, but for the price which he has received, and only when M 
has received it. Our law would treat the case as one of convert 
sion, and would give the owner the value of the thing so sold ; or' 
enable him in most cases, at his election^ to proceed against thel 
vendee for restitution." See also 2d vol. of Sanders Reports, 47.' 
Trover or assumpsit in such cases ^ould answer the ends of jus^ 
tice. In detinue a defendant might be subject to great hardship and 
gross injustice, when he could not make restitution, and might be' 
compelled to pay heavy damages by way of penalty, to compel 
him to make compensation to the owner, on his fancied value of the 
article. 

In the case under consideration, the question may be asked, did 
the defendant come into possession of the slaves in his representa- 

9 

live capacity, and did he sell them with the bena Jide purpose of 
performing his duty according to law, and not with a design of pre- 
judicing the rights of the one, who now claims to be the legal and 
true owner ? If he can establish these facts to the satisfaction of 
a jury, his plea of non detinet would be well supported. The pre- 
siding judge in his report, says, *^ that be considered the testimony 
as conclusive of the fact, (hat the negroes in question, constituted 
no part of the assets belonging to the estate of Churr, and that the 
plaintiff was entitled to recover." The circuit judge may be cor- 
rect in his legal conclusions, but to what extent the plaintiff is entitled 
to recover, depends very much on the form of action, and the view 
which may be taken of the facts, in reference to it. The judgtf 
was correct in deciding, I think, that detinue might lie against one 
out of possession ; but the class of cases in which it will not lie, 
was not, perhaps, brought to his view, and of course he could not 
charge in reference to them. According to his view of the law, he 
charged explicitly for the plaintiff. Now the plaintiff's title and 
right to recover, may, or may not be good. According to my view 
of the law, if the defendant parted with the possession of the ne. 
groes in the due and fair administration of his intestate's estate, he 
would only be hable for the conversion, or the tort being waived, 
for the money for which the negroes sold ; that is, if the plaintiff 
has the legal right to recover at all. The question of plaintiff's 
title is directly involved in another case, between the same parties, 
and depends on the construction of the trust deed, under which he 
claims. My brother O'Neall, has prepared an opinion in this case, 
tod the parties interested are referred to it; for the opinion of the 

96 



98$ CASES IN THE APPEAL COURT. 

court, on tLo quettioD ioTolTed. Tbo motion for a neir trial ii 
granted. 

A. P. BUTLER. 

Wo concur, 

J. S. KICH ARDSOrf, ; lOSUH jr. EVANS. 

JOHN B. O'NEALL, 

Tboi^son, for motion* 
HvivT, contra. 

Filed 20th February, 1837. 
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WiUiXAM A. Caldweu, AdminiBtrator of G. Cnxm, ads. Mn^ 

ToiT Ford. 

Tried before bis Honor Judge Gahtt, Cbarleston, May Term, 
1836. 

Judge's Report* — This action was brought to recover the wages 
of negroes Miley and child, for the time Chiirr had possession of 
them. It was agreed that the evidence offered in the action of 
detinue, should be received as evidence in this case, and certain 
additioDal evidence which accompanies this report was introduced. 
The jury found for the plaintiff. 

Mr. Thompson moved for a non-suit on the ground that there 
was no evidence to support this action as arising ex contracta. 

I thought the law of implied contracts embraced this case, and 
overruled the motion. 

I have no remarks to make on the nature of the verdict found ; 
the court will j.udge of its correctness. 

R. GANTT. 

Chnmnds of Appeal* 

Tor a nonsuit, '^1, Because the case made by the testimony, if 
it proofed any thing definite at all, proved a conversion by Churr in 
his life time. 

2. Because there was no fact to prove a contract, either •xpress 
or implied. 

3. Because the testimony proved the reverse of a contract. The 
property was held by Churr, under his title, and never went into his 
possession with the assent of the plaintiff. 

For a muf <rtaZ.— 4. That the verdict was clearly against tfat 
facta of the cose* 

THOMPSON) AppOkm's Amn^. 
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Mr. Justice O'Nball delivered the opinion of the court. 

In two points of view, the law of this case is against the plain- 
tiff. The intestate was in possession under Swift the original 
owner, and the plaintiff 's ces tuique trust. It is proved hy the wit- 
ness, Sarah Ford, that the negro was not in his (Churr's) possessioa 
by the consent of the plaintiff. If this be true, and it must here be 
so regarded, the defendant's intestate was in possession against the 
plaintiff's title. In such a state of things there is no privity be* 
tweeu the parties, which will enable the court to imply a contract 
of hiring. For the party holding possession,^ claims in his own 
right, which is an adverse possession according to all the cases. If 
the possession had not been adverse, then the tort might have been 
waived, and an implied contract might have been raised. As when 
one possesses himself of my property, by claiming to act for me^ 
or by finding, in each of these cases, from the use of the property, 
an implied promise to pay the value of the hire, may be raised. But 
legal implications are nothing more than presumptions, intended to 
effect what is just and right. • Whenever, from the relative legal 
position of the parties, no obligation of right could exist in favor of 
one and against the other, there can be no implication of law to sus- 
tain a promise. In a case of adverse possession, there is a denial 
of right which negatives at once a promise to pay rent or hire. 
This is sustained by our own well considered case of Bryan vs. the 
administrator of Marsh. 2 Nott and M'Gord, 156. 

But another view is equally fatal to the plaintiff's case. The 
deed conveys the slave to the pldntiff, upon the trusts, first, that the 
grantor and his wife during their joint lives, should be permitted by 
the trustee to have, use, possess, and enjoy, the profits, hire, labor, 
and services, of the said slave, not subject to the debts or eontrmct^ 
of the said grantor and his wife : in case the wife should survive, 
then to her for life ; but if the husband, the grantor, should survive, 
then t<^him for life ; and afler the death of both, to the use of the 
children of the marriage. This deed, it must be observed, is post 
nuptial, and conveys the property to the use of the grantor, which 
would make it void against the creditors of the husband, either ex- 
isting or subsequent. Thia would be enough for the defendant : 
for his intestate's possession arose from the grantor's indebtedness to 
him. But I am not disposed to rest the case upon it. I hold that 
the trust was executed in the husband at least for his life. For ac- 
cording to the deed, he was entitled to the possession of the slave : 
luiving this, he had both the legal and equitable estate for his life. 
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For the trustee had nothing to do with it during this time : he had 
delivered the slave to one who was under no legal disability : this 
was equivalent to a conveyance to him for the time he was to pos- 
sess it. For the condition annexed to the trust, not to be subject to 
the debts or contracts of the husband and wife, is void. The bus. 
band having thus both the legal and equitable estate, could transfer 
it, which he did to Churr. In Swan vs. Ligan and Rudd, 1 
M^Cord, 22T, when a slave had been conveyed to a trustee, in trust 
for the use of husband and wife, for life, to the use of the wife sur* 
viving, and after her death to the use of the children of the mar. 
riage, it was was held, that on delivery of the property to the wife, 
after she was discovert, was an execution of the trust i and that the 
remainderman might maintain a bill for the property, without making 
the trustee a party. In Porcher vs. Gist, decided by the Court 
of Appeals, at this place, in the spring of 1832, and Clancy vs. 
Allen, 1 Hill's Chancery Reports, when property was settled to the 
use of husband and wife for life : to the use of the survivor for 
life, and after the death of the survivor, to the use of the children 
of the marriage, the wife survived, and had the property in possession ; 
it was held, in Ihe first case, that it was hable in execution for her 
debts ; and in the second, for the debts of the second husband, to 
the extent of the life estate of the wife. The same principle of 
)aw is mauitained by Jones vs. Cole, 2d Bailey, 230, in which it 
was held that remaindermen, after the death of a tenant for life, un« 
^r^ deed of trust to the use of their mother for hfe, and then to 
them in remainder, could in their own right maintain trover. Ac- 
(lording to these authorities, the use in favor of the husband was 
executed, and during his hfe, he, or his assignee, has the right to the 
possession against the plaintiff, the trustee. It was conceded that 
Swift, the grantor and husband, was still alive ; it therefore follows, 
that the plaintiff can have now no right to demand hire from Churr, 
$o whom his ces tuique trust (Swift) conveyed the slave. 
The motion for a nonsuit is granted. 

JOHN B. O'NEALL. 

I concur on the ground that the trust was executed as to Swift, 
and that Churr's title was good during the life of Swift. On the 
other point I express no opinion, but am inclined to think assump- 
sit would not he, unless money, had been actually received, so as 
to constitute Churr an agent. 

JOSIAH J. EVANS. 

I concur on the constntetiou of the trust deed, but I disaont oA 
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th« fir:^ ground taken in the above opinion, believing that assumpsit 
might Jie. 

A. P. BUTLER. 



The opinion of Mr. Justice Richabdson. 

I concur in the decision that a new trial ought to foe granted. 
But upon the nonsuit, I consider the presiding judge correct in re- 
fusing the motion. The question is, can the value of the use (wages) 
of the negroes be recovered against the representative of Churr, 
in an action of assumpsit, or was the use of the negroes such a 
mere trespass as died witli him 1 The proper and legal meaning of 
tort or trespass, is the violation of another's right, without pecuniary 
benefit to the offender. If, after the violence or trespass done, and 
in consequence of it, pecuniary benefit springs to the offender, but 
which in law, belongs to the party offended, he may recover it, in 
an action of assumpsit. In common law language, he may waive 
the trespass, (i. e.) damages for the outrage, and go for the money 
actually received. No one can doubt, that if A violently took the 
money of B, and then A died, B may recover the money actually 
taken and used by A, in his lifetime ; and the action would be com- 
petent against the representative of his estate ; because the money had 
gone into the estate. The reason whv the action of trespass does 
not survive the trespasser, is. because the outrage committed is per- 
sona], and not beneficial to the offender. It hurts another, but brings 
no money to the trespasser ; as where a man strikes you, or kills 
your negro. Put if he takes your negro and sells, or employs him, 
he then gets your money, which goes into his estate ; and assumpsit 
of course, lies to recover it, either of him or his represent^ ve. 
The admission, that if the trespasser, should have hired out the 
negro and received money for his services, then you may recover 
such money, yields the whole principle. Money received, and 
money's worth, afford the same cause of action. The amount of 
money received of the hirer, serves no other purpose, but as a mea- 
sure of the benefit, which sprang to the trespasser by employing 
the negro ; and whether the benefit accrued from the services of 
the negro to the trespasser personally, or came to him indirectly in 
the stim of his wages, still, money is the measure of the loss to the 
owner and of the benefit to the trespasser. He has received in the 
one case a specific benefit, measured b} the wages received in mo- 
ney ; in the other, he has received an equal benefit, in money's 
worth ; but which, the jury must assess ; because the case afibrds 
not the same specific measure as the money would. 

The essential principle of the action upon the implied contract 
with the administrator, is no more than ttiis, that the lawful property 
of the plaintiff had gone to the estate of the intestate. And if the 
property has disappeared, you can recover, only in pecuniary mea- 
sure, the amount of the use. If tiie intestate sold the property, 
th» price received constitutes that measure. If he hired it out, the 
wages received gives the measure. If he uses it, the vi^lu^ of the 
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use afford the measure. But the right of action is the same, in. 
eilher case ; and is equally supported in law. 

The essential points to bo verified, are the loss of the plaintiff's 
right and the actual gain to the estate of the intestate. The mistake 
arises, from an erroneous construction of the case ot Ryan vs. ad- 
ministrator of Marsh, 2 Nott and MK3ord, 156. The action was 
for the use and occupation of land by the intestate Marsh. The 
history of the case, points to the true construction. The judge first 
rilled that the action was competent. It depended upon the ques- 
tion, whether the intestate had received pecuniary benefit frsm the 
use ? And I here repeat, that money, and money's worth, give 
equally the nght of action. The sole difference, is, that money 
gives, both intrinsically, and m terms, its own standard measure of 
value ; but neither property nor services afford the measure in 
terms ; therefore, you roust of necessity, estimate and express the 
amount in money. 

But to proceed in Marsh's case. Afterwards, the parties agreed^ 
that both the possession and the taking had been a continued tort. 
The judge, then nonsuited the party, and the nonsuit was unani* 
mously supported. 

But we are told in the very case, that the action might be sup* 
ported, if the timber had been converted into cash, or if rents 
had been received by Marsh ; or by his bare occupation of the 
land ; «8 long as it is lefl to implicatien to determine, whether the 
occupation was permissive or not. But this could not follow, wheo 
the entire possession, was admitted to be a continued tort. 

So in the case before us, if it appeared expressly, or by consent, 
that the taking of the negroes, and the possession afterwards, was 
one continued tortious course of action, as if Churr took the ne<* 
gro aed kept him locked up, in order to punish him for some offence, 
or to spite the owner, the action would be personal, and die with 
the trespasser. But the moment the trespasser makes aetual value 
out of the uegro, either m cash, or that which is worth cash ia 
market, as labor and services, such value goes into the mass of his 
estate ; and the representative of the estate must refund Guch value 
to the proper owner, as much as if it had been received in dollars. 
Any distinction between money and the value, is merely in Ian- 
guage, not in reason, or nature. Money is the palpable exhibitioa 
of the value of property, or services, — when we express the value 
in money — as when we say, a horse is worth 810#, we meaa 
to express the value of the horse, by the standard synsbol, — 
money. The value is presented to the understanding by the amount 
in money. In old time, wheat was the standard of value ; and a 
slave for instance, was worth 900 bushels of wheat. 

Now according te the distinction taken, if the wheat were taken 
by the trespasser, his representative would be liable. But if the 
slave himself be taken, you cannot recover for his use, or value, 
unless the use or value has been exchanged for wheat. That is, 
you may recover the specific representative of the value, if the 
property, or use of it, has been cashed. But if not actually eashe4, 
you canoot recover the Yalue of either. 
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Ko such distinction can be supported now-a-days ; ^old and siU 
ter coin represent the value of services rendered, and of property, 
iAstead of wheat. There is no magic, or complexity in the change 
from wheat to metal ; each has been in turn, the standard measure, 
or representative of the value of property ; and both are the sub- 
jects of property. 

Can it be of any consequence, whether the estate of the tres. 
passer has been increased, by the use of the property, or the value 
of the use received in coin — by the property itself, or the sales of 
the property — by the wheat, or the slave — by the moaey^ or the mo- 
ney's worth ] 

The only rational inquiry, is, whether, and to what extent, has 
the property of another gone into the intestate's estate ? If it has, 
the representative is liable, and must refund it in kind, or in money. 

If the trespasser commits a mere outrage, which cannot enrich 
him, and although it make bis neighbor poor, yet his executor or 
administrator is not responsible. The rule which applies, " A^ia 
personalis, moritur, cum persona." 

And the proper test ia the application of the maxim, is, has mo- 
ney, or (which is one, and the same,) money's worth, gone into his 
estate? If it has, the representative is Uable to the extent of the 
money, or money's worth, actually received by his intestate, in an 
action upon the implied contract ; which either the receipt of mo* 
ney, or the acceptance of services alwava implies. 

J. S. RICHARDSON. 

I concur in this opinion. 

A. P. BUTLER- 

Thompson, fpr motion. 
Hunt, contra. 

Filed 20th February, 183T. 

Samuel Bennet ads, William CABTKit. 

Tried before his Honor Judge Ganxt, Charleston, May Teroit 
1886. 

Report of the Presiding Judf^e.— The defendant purchased cer- 
tain negros at vendue, and the terms of sale were not complied 
with ; the negroes were, therefore, resold, and the price, at which 
they were bid off, fell short of the former sale by 9100. And this 
action was brought to recover the difference between the first and 
last sale. See 2d vol. of Brevard, p. 325, 7th and 8th sections. 

Testimony. — Mr. Moses deposed, that the four negroes were put 
up on the auction table ; and he was employed by Carter as his 
salesman. Both Carter and himself got on the table. Carter de« 
•bured tb^t the negroes were sold as they w6ro« That there was 
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no guaranty but that of title. That some person present asked/ 
\irhac is the matter with the negroes ? That Carter replied he did 
not know ; there they were, ask them any questions they thought 
proper. The witriess asked the girl what was the matter with her. 
She said siie could not retain her water. The witness, on looking, 
round, fuuiid tiie fact was as stated. The witness said he had every 
rcc'.son to believe that Bennett was present, and heard it. The ne- 
groes, witness said, were put up at $550, or $555. That Bennett 
walked round and spoke to the woman, or her mother, and then bid 
ten dollars more, and they were knocked off to him. That Ben* 
iiett asked the witness where he could get the negroes, and he was 
told at Charter's office, in the course of the afternoon, or next morn« 
ing. That next evening Carter requested the witness to tell Ben* 
nett to call for the negroes, aud he did so. Witness would sup- 
pose the children were four or five yeurs old ; that the mother was 
a good looking woman, the other woman old. Witness deposed 
that he was at the re-sale. They were advertised as sold at the 
risk of the former purchaser. That they were sold for $460. 
That he saw the man, th^it bought the negroes, in company with 
Bennett, who called the ItUle negroes to him after the re-sale, and 
seemed to have the coiitrol of them. 

On his cro^^s -examination, the witness stated that he does not 
know tho nunios of the negroes. That the mother of the children 
was 30 or 35 years old. The witness could not say what werer 
the terms of sale, but would sooner say cash than otherwise. He 
stated that the negroes after the first sale went to Garter's and from 
thence, he thinks, to the work house. He understood so from Mr. 
Bennett. lie stated that Bennett stood near at the first sale ; that 
there was not much of a crowd. Witness said if the negroes had 
been perfectly sound, they would have been worth more money ;: 
that the woman, if snnnd, would have then been worth $450< 
Witness deposed, that the charge for keeping a negro at the work- 
bouse is eighteen cents per day, and if fed with meat, more. 

William Carter, the vendue master, was called as a witness, and 
was objected to by Mr. Fiost, on the ground, that he was plaintiff 
in the action. The objection was overruled ; and the witness being 
sworn, deposed, that he made the entry of the sale ; that the four 
negroes sold for five hundred and sixty dollars ; and at the re-sale 
for four hundred and sixty. Witness stated, that S. Bennett pur- 
chased at the first sale. 

On the cross-examination, witness deposed, that the first sale 
was on the 14th of April, 1834, and that the second sale was oa 
the 2d May, 1834, on account, and at the risk, of the former pur* 
chaser. Here an agreement between Bennett and Carter, as to the 
re-sale of the negroes was read ; and the plaintiff closed his evi. 
dence. 

For the defence, Francis Lance was sworn, who deposed, that 
he is an auctioneer ; that in 1834, negroes wore not as valuable as 
now ; that it was a fair price for four negroes such as described ; 
that the two boys would have brought $600 ; but that ffelling tli6l9 
viih the womaa would deprease their value t^O. 
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A certificate of Dr. North liras offei*ed as to the woman Maria ; 
by which it appeared that the woman was valueless and offensive; 

Upon the foregoing evidence, the jury, under the charge of the 
court, found for the plaintiff, the difference between the first and 
second sale, with interest. I was served with the annexed notice, 
and no further comment is necessary. 

illCHAtlD GANTT. 

Grounds of Appeal. 

1. That his honor erred in admitting the testimony of the plain- 
tiff to prove the case. 

3. That the verdict is erroneous in finding interest ; and is, iii 
dther respects, contrary to law and evidence. 

BAILEY & DAWSON, Def€ndanfB Attorneys 

ilLt. Justice BuTLSK delivered the opinion of the court. 

The motion for a new trial must be granted. The plaintiff); fk 
tendue master, had the right under the vendue act, to bring this at* 
lion ; but he occupies the position of evei*y other plaintiff on record, 
and cannot be a witness in his own cause, unless he comes within 
the provisions of a special act of the legislature giving hi^ such 
Hght. He has shewn no such law. He has an interest in the re- 
sult of this case, which every party has, who is liable for costs. He 
is not a nominal, but a real party interested, and not like an Ordi- 
nary or other pubUc officer, whose name is used to bring an action 
on an official bond, but who are not liable for costs. Every vendue 
master is required to keep a book, and the vendue master would be 
a competent witness, perhaps, to prove the entries in his book, like 
any other agent, in an action by the original owner. But when he 
brings the action himself, he must support it like any other plaintiff, 
by competent and the highest evidence which the case admits of. 
I shall not undertake to indicate the evidence which may, or may 
not be sufficient and competent. The motion ht a new trial i« 

granted. 

A. P. BUTLER 

"We concur, 

J. S. RICHARDSON, JOSIAH J, EVAN8. 

JOHN B O'NEALL, 

Bailbt dc Dawson, for motionv 
DvinKiif dc Bbbwstbk, contra. 



Filed 14th Feb. 1837. 
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L. M. M^GiiiNKT, by her next frieDd, «#• StsphKn S. Wallack 

Administrator of Chablbb Hopkins. 

Tried before his Honor Judge Richasdsof, Georgetown, April 
Term, 1838. 

Report. — This was an action of trover to recover a negro, Pat, 
and her two children. The question made, was, whether Charle» 
Ho{jkiHS bad given Pat to his grand daughter, (in law,) L. M. 
M'tfiniiey. the plaintiff. 

Susaniiuh J. M*Ginney, gave the following evidence : &jc. &«• 
Mr. Hopkii*8 took his negro Pat, by the hand, and pnt her hand 
into the hand of Laura M. M^Ginney, and said to the witness- and 
othej-s present,- ** this is no longer my property, but this child's,"^ 
(plaintiff's ;) then addressing the child, he added ** daughtc^r (she 
was the grand child of Mrs» Hopkins,) but you must let her workfor 
grandfather, (himself) while be lives.'' Hopkins kept Pat, during 
his life ; but always spoke of her as plaintiff's negro. And did 
several acts on that principle, when Pat was sick. 

Sarah M*Ginney swore to the same facts, which were fully 
proven. 

The defendant's counsel moved for a nonsuit, on the ground, that 
there was no deUvery of Pat to the donee ; but a plain reservation 
of a life estate to himself, which precluded all idea of a delivery, 
or control of the donee over Par, and which, left no more than a 
promise to give Pat, after his own deatlu 

Upon the evidence, I could place but one construction. Hop. 
kins wished that Pat should pass to the donee, after his death ; but 
reserved to himself, all control over her during his life, and exer. 
cised it fully. He, therefore, transferred no delivery, or exclusive 
domuiion of Pat to the donee ; but kept it in himself, and left no 
room for a constructive deUvery afterwards by the reservation of his 
life estate. 

Under this view, 1 had no doubt, the plaintiff must fail in her ac. 
tion ; because all verbal gifts require to be perfected by delivery, or 
a transfer of the donor's control over the thing given. A colorable* 
or seeming delivery, with a mere prospect, or engagement, that such 
transfer shall take place afterwards, leaves the whole legal property 
still in the donor. 

Upon the authority of the court, to order a nonsuit " in inviium*^ 
I should have had great doubt in such a case ; but I could not re- 
fuse the motion, with doe respect to the case of Pitts vs. Manguro, 
2d Bailey, p. 588, and therefore, granted it. But for that decision, 
my own view of the law, would have been, that where the evidence 
affirms the plaintiff's case, generally, " eo: (Bquo et hono^*^ although, 
it introduces a qualification in the fact of the delivery, which niayv. 
per leges destroy the ris;ht to recover, which was the case before us ; 
the qualificcition, or reservation, by Hopkins, being but a part of the 
general fact of j^iving, the whole evidence should be left to the jury, 
under the exposition of the laW; by the court. And I deem th* 
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pnnciple adopted iaPits vs. Maiigum^ worthy of recoDsideratioQ 
by the Court of Appeals. 

That case was a p]aia one ; but would oot, any case of a verbal 
gift, accompanied by an imperfect qualified, or uncertain delivery, 
come within the principle adopted, if the whole evidence came from 
the plaintiff's witnesses. 

The plaiatff appeals on the grounds subjoined. 

J. S. RICHARDSON. 

Grounds of Appeal. 

1. Because his honor erred in deciding that an unconditional 
parol gift vested no title. 

2. Because bts honor erred in deciding that a subsequent request 
to donee by the donor, to permit him to have the use of the negro 
during his life, was a reservation of a life estate in the negro. 

3. Because las honor erred in deciding that the conduct of the 
donor subsequent to the gifl, v^as not evidence to show that such 
gifl had been unconditional and absolute. 

4. Because his honor's decision, was in other respects, contrary 
to law and evidence. 

MITCHELL, PlainHff's Attorney. 

Mr. Justice Evans delivered the opinion of the court. 

In this case, I am of opinion the nonsuit should be set aside. I 
am entirely satisfied with the case of Pitts vs. Mangum, 2 Bailey, 
588. Every parol gift must take effect immediately, or at least, the 
donor must part from the title, at the time of delivery. If he re- 
serves to himself a dominion beyond the control of the donee, the 
title still remains in him. In such case, delivery does not consum- 
mate the gift, because of control reserved by the donor. This was 
the case in Mangum vs. Pitts. There the donor, although he de- 
livered the negroes, expressly reserved to himself the use of the 
property, during the joint lives of himself and wife. It was an at- 
tempt to create an estate in a chattel, by parol, to commence in fu- 
tare, which cannot be allowed. The case of Mangum vs. Pitts, 
was decided on the authority of the case of Inabnet, reported in 
Judge Brevard's MSS. Reports, d^c, decided full 30 years ago. 
In this case it was proved, that af\er the delivery, the donor said, 
** daughter, you must let her (the negro) work for grandfather while 
he lives." And although Hopkins, the donor, kept the negro, he 
always spoke of her, as the plaintiff's negro ; and when the negro 
was sick, sent for the plaintiff's mother to nurse her ; and she also 
paid the expenses of her confinement, when her children were born. 
Now, these are circumstances, which may create a doubt, whether 
the donor did not intend to part from all dominion over the negro, 
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and to vest her immediately in tho dpnee. The iaciiaation of ray 
own mind, is, to the conclusion that be intended to reserve the use 
of the negro to himself for life ; but I do not think the matter so 
clear, as to take the case from (be jury. Wbeaever the plaintiff's 
case, presents a question of law, arising on clear and undisputed 
facts, the presiding judge, should settle the controversy by grant- 
ing a nonsuit ; but the facts shouM be clear, to authorize this course. 
I do not think this a case, coming up to that rule ; and it should^ 
therefore, have been left to the jury. 
The motion is granted, 

JOSIAH J. EVANS. 
We ooncur, 

RICHARD GANTT, A- P BUTLER. 

JOHN B. 0*N£ALLt 

Mitchell, for motion. 
PvNKiN, contra. 

FUed 14th February, 1837. 



JoKK H* Sarosnt, Assignee, tw. The Executrix and Executor 

of William CLABKsoif. 

Tried before his Honor Judge Earle, Charleston, May Term, 
1885. 

Robert Blakely obtained a judgn^ent against Henry Holmes, who 
took the benefit of the insolvent debtor's act ; and was discharged 
on making an assignment of his effects to William Clarkson, in 
trust, for the creditors. Blakely assigned his judgment to the plain- 
tiff, who brought this action of debt against the defendants, as exe. 
Gutrix and executor of Clarkson, the assignee of Holmes, on the 
judgment assigned to him. General demurrer, and joinder in de* 
murrer. On the hearing, judgment for the defendants on demurrer. 
The plaintiff appeals on the grounds annexed. 

B. J. EARLE. 

The plaintiff appeals from fte decision of hisl^ooor the presiding 
judge, on the ground of bis being mistaken in sustaining defendant's 
demurrer, and for many other reasons. 

SARGENT, in pro. per. 

Mr. Justice O'Neall delivered the opinion of the court. 

The plaintiff has mistaken his remedy. >^9ither the defendants 
»or their teafator, are indebted to the plaid J, by the judgnaent tu 
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irbicli this action is brought. The assignor of the testator is the 
debtor ; and if the defendants be at all responsible, it is for such 
tunds of the insolvent assignor, which were properly applicable to 
the payment of the pluiutiflf's debt, received by their testator, and 
neither by bim or them, so applied. The judgment on which the 
plaintiff sues, imposes no legal obligation on the defendants ; and it 
follows that they rightly demurred. 

The motion to reverse the judgment of the Circuit Court, is dis* 
missed. 

JOHN B. O'NEALL. 

We concur, 

RICHARD GANTT, JOSIAH J. EVANS, 

J. S RICHARDSON, A. P. BUTLER, 

SargenTi in pro, per.f for motion. 
Kino, contra. 

Filed 14th February, 1837. 



JoHM H, Sarosnt vs. Robert Y. Hayne, Executor of Davi^ 

Ramsay. 

Tried before his Honor Judge Earle, Charleston, Me^y Term« 
18^5, 

. This was an action on the case, brought on the followiog sectiooi 
ef the Executor's Law : << Executors and administrators shall an- 
nually« while the estate shall remain in their care or custody, at the 
first court to be held after the first day of January, render to the 
Ordinary, &^,f a just and true accouut, on oath, of the receipts 
and expenditures ot such estate, the preceding year ; which, when 
examined and approved^ shall be deposited with the inventory and 
appraisement, or other papers belonging to such estate, there to be 
kept for the inspection of such persons as may be interested in the 
said estate ; and if any executor or administrator, shall neglect to 
render such annual accounts, he shall not be entitled to any com. 
missions for his trouble in the management of the said estate, and 
shaU moreover i be liable to be sued far damages^ by any person tn« 
teresUd in the said estate J* 

Tb« declaration, after setting forth the character of the defendant, 
a« executor of the last will and testament of Dr. David Ramsay, 
and his duty under the aforesaifl act, proceeds to state that the 
plaintiff was possessed of a note of hand, for 200 dollars, made by 
!Sphraim Ramsay, dated l*2th Miirch, 1798, payable at sixty days, 
to David Ramsay, or order, and indorsed ; on which judgment had 
been obtained, in the name of Wm. Inglesby, against said David 
Ramsay, in his life time ; and avers that the defendant, as executor, 
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has not made and rendered a true and perfect inventory, and has 
not made ana reodeied annually, a just and true account of his 
administration, dec. Pleaa not guilty, and the Statute of Limita- 
tions. 

Evidence. — (Record.) ** Wm. Inglesby vs. Dr. David Ramsay. 
On a ijQteof E. R;imsay, indorsed by defendant to plaintiff; note 
dated l*2th March, 1798. (This note was assigned to Sargent, the 
plaintiff in this action. August 6» 1805.) Verdict, 28th January, 
1807, and final judgment, 14th February, 1807." 

The date of Dr. Ramsay's death, and the probate of the will, 
did not appear. Tao defendant as executor filed an inventury 
uf the goods and chattels USth May, 1815. 

Amount, ^476 00 

Of debts appearing to be due, 1407 00 

With this remark, ^* most of these accounts are against transient 
persons not now to be found, or against persons insolvent." 
Account of sales 24th May, 1815, after deducting ex- 
penses, 985 55 
Return for 1815 and 1816, was filed June 10th, 1816, 
stating a balance in favor of the estate,, afler pay- 
ment of debts, of^ 60 58 
The suit in this case was brought on the *25th May, 1829. This 
was the whole evidence. And it seems clear enough that the plain- 
tiff could not recover. Waiving the objections to the declaration, 
that be has not-shewn how he was interested in the estate, and en- 
titled to ihe 'benefit of the provision, and that he has not set forth 
how he sustained any damage, it is obvious that the plaintiff has 
not proved that he sustained any loss in consequence of the sup- 
posed default of the executor ; so far as the returns have beea made^ 
they shew a balance to which he was entitled. To enable him to 
maintain this form of action, he should have shewn, that assets had 
come to the executor's hands, or might have been secured, which 
if returned would have been available in the discharge of his de- 
mand. I considered the statute of hmilations, also, an effectual bar, 
supposing such proof ta have been made ; and wipposing the de- 
fault to have been established. If the executor was in default, he 
was so from 1817, when the annual returns ceased to be made. 
Twelve years elapsed from that time, before the action was 
brought; the plaintiff's judgment, or that which he cl«ims, being 
then, as he alleges unsatisfied, and in full force. His action on the 
case should have been brought within four years from the default, 
in consequence of which he was damificd. But there is another 
view, in which the plaintiff's judgment ought not to avail him. It 
was signed 14th February, 1807. This action was brought ia 
1820 ; twenty.two years had, therefore, elapsed without any pro- 
ceedmg on this judgment, or any circumstance to rebut the pre- 
sumption of payment. But has any default been shewn ? I think 
not. The executor returned an inventory and an account of sales, 
which it was not attempted to shew wejp incorrect. He rendered 
kis accounts on oath for 1815 and 1810, afler the collection of 
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sets and the payment of debts, setting forth a final balance $60.58, 
in favor of the estate. The affairs of the estate were wound up, 
and the accounts closed. What more was the executor to return t 
On the whole, 1 could not perceive any ground, on which the action 
could be sustained. Whether the plaintiff took a nonsuit, or the 
jury found a verdict for the defendant, under the instructions of the 
court on the statute of limitations, I do not remember ; one or the 
other course was taken ^ and the plaintiff appeals on the grounds 
annexed. 

B. J. EARLE. 

The plaintiff appeals on the ground that his honor the presiding 
judge, erred in sustaining the plea of the statute of limitations, and 
for many other reasons. 

SARGENT, inpro.pm-. 
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We concur in the view of our brother Eas&b, on the plea of th» 

statute of limitations. 

The motion is dismissed. 

JOHN B. O'NEALL, J08IAH J. ETANS, 

RICHAHO GANTT, A. P. BVTLER. 

J. S. RICHARDSON, 

Saboent, for motion. 
Pbsonmeau d& FiNLBT, coutra. 

Filed 14th February, 1837. 



Thomas Napier 6l Co. v5. Abraham LiPMAif. 

Tried before his Honor Judge Evans, Charleston, January 
Term, 1837. 

This case was on issue docket, but I do not recollect how long 
it had been docketed. Go the last day of the coifpt, after all the 
cases on the docket were considered or continued to the next term, 
an application was made by Mr. Moise, for leave to withdraw the 
pleas put in by the defendant, and for leave to plead dt novo^ 
This was resisted by Mr. O. M. Smith, on the ground, that he had 
DO notice until the morning of that day, of the intended appliea. 
tion. [ could see no objection to the motion ; nor can I now per- 
ceive in what possible manner the plahitiff can be prejudiced. The 
motion involves two distinct propositions. The first, to withdraw 
his pleas. This is a motion that 1 never before heard objected to, 
and has always, so far as my experience has gone, been granted, 
as a matter of course. Then the defendant stands without plea. 
He then applies for leave to plead, which is always granted of 
Course, where the plaintiff cannot, in any way, be delayed or hin« 
dejped, in the trial of his case. 

JOSIAH J. EVANS. 
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Grounds of Appeal, 
1. That not one day's notice was given of the motidn, and n<§ 
cause shewn for the motion ; even the plea» intended to be filed, 
not stated, is agiiinst law, and contrary to the practice of the courtr 
S. That tkie said order is oppressive on the plaintifi^ and sub- 
verts ail the rules oir pleading and practice. 

OLIVER M. SMITH, Plaintiff's Attorney. 

Mr. Justice Evaks delivered the opinion of the court. - 

The only ground argued and insisted on, in this court, is, that 
the order should not have been granted, but on the condition of 
paying costs. This is the usual term upon which such orders are 
made, and if it had been brought to my view, at the Circuit Courts 
would have been annexed to the order. The order is also defect 
tive, in not specifying the nature of the new plea. It must be an 
issuable plea. The order of the Circuit Court is therefore amended^ 
so as to read as follows : It is ordered, that the defendant have 
leave to withdraw his pleas, heretofore pleaded, and that he have 
leave to plead a new issuable plea, on paying the costs of thie 
amendment. 

JOSIAH J. EVANS. 

We concur, 

RICHARD GANTT, 7. B. O'NEALL, 

J. S. RICHARDSON, A. P. BUTLER? 

O. M. Smith, for motion. 
MeisB, contra. 

Filed 20th February, 183T. 



Nicholas Jakckb ads. l^us Stats# 

Tried before his Honor Judge Gantt, Charleston, May TermV 
1636. 

The defendant was found guilty, on the charge exhibited in th« 
indictment, for selling liquor to a slave, named Joe, the property of 
George W. Eglestori, and on evidence which I thought justified 
the vet diet. My notes of the evideuce accompany this report. 

On the first and second grounds taken for a new trial, it ist cor-^ 
rectly alleged, that the proof did shew that Mr. Egleston had no 
absolute right of property in the negro man, Joe. 

Mr. Egleston, who was a witness in the defence, testified, that 
Joe was trust property, and settled for the benefit of his family ; 
but he proved also, that Joe was in his possession, and that he ex*' 
•rcised authority as a master over him. I thought the prespnoDi. 
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iive evidence of ownership, arising from possession, and exercising 
the authority of a master over the negro, Joe, sufficient, in law, to 
Support the indictment. I distinctly charged the jury, that th« 
defendant having procured a license to retail, would not justify 
him in selling liquor to the slave, Joe, in contravention of the act 
of assembly ; and that any usage, or custom, of- the city, fn snp«- 
port of such practice, being against law, should foe disregarded by 
the jury. 

RICHARD GANTT« 

Graundt of Appeah 

1. Because the negro, Joe, was proved not to be the slave of 
George W« Egleston, that gentleman having testified, that said 
negro was not his slave, that he was held by a trustee, for the benefit 
of witness' family, and that he, witness, was not the oi^net of th« 
jlave, not having even a life estate in him. 

3. Because the evidence of Mr. figleston shewed that he was 
not the owner of the slave named in the indictment, but only the 
person having the care or management of the said slave. 

3* Because his honor erred in charging the jury, that Mr*' 
Egleston's possession of the slave, made the slave his, within th« 
meaning of the act of 1834. 

4. Because the defendant produced, or proved, a license from 
the City Council of Charleston, to retail liquors, covering the pe- 
ried of the commission of the alleged offence, and under the usagv 
of the city, and the law of the contract, defendant was entitled to 
retail liquors to slaves, without permit, aniil the expiration of his li- 
cense. 

5. Because his Honer erred in charging the jury, that the above 
inentioned usage was unlawful being against the act of 1817, for- 
bidding deaUng and tra^cking with slaves. 

0. Because the verdict was otherwise centrary to law and evidence. 
YEADON ds MkCBETR, Defendant's AUomeyt. 

Ifr. Jusace Gantt delivered the opinion of the court. 

The defendant was indicted for selling liquor to a slave, named 
Joe, alleged to be the flave of George W. Egleston-^verdiet, 
« guilty.** 

Mr. EgleitoD proved, on the tdal, that the negro, Joe, was held 
in trust, for the benefit of witness* family ; that he was not the 
4>wner of the slave, nor had he a life estate in him ; that he had 
enly the care or management of him. The presiding judge thoughtg 
tod so instrticted the jury, that Mr. Egleston's possession was frirAa 
fade evidence of a right of ownership, and was sufficient, in IaW| 
to support the allegation in the indictment. So long as Mr. Egles. 
ton exercised authority over the slave, and had the care and ma» 

negen^ai of Uuo» bt vigbt well be preaumed to b« the owner. 

88 
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The gist o( the offence was selling liquor to a slave* and the ewU^ 
dence of identity was complete^ whether Mr. Egleston was, or 
was not, the real owner, and such is the opinion of the whole 
cpurt* They also concur in the opinion expressed by the presiding 
judge to the jury, in reference to the license granted by the City 
Council of Charleston, to the defendant, to retail, that although tl 
cofered the petiod when this offence was committed, neither ihm 
law of the contract, nor the usage te sell liquor to slaves, under iv 
could justify the practice — a practice forbidden by the act of as* 
■embly, under which the defendant was indicted, and against which 
BO usage could prevail. 

The motion must, therefore, £ul on all the grounds taken. 

RICHARD GANTT^ 

We concur, 

S. S RICHARDSON, lOSIAH h EVANft 

h B. O'HE Lh, 

Teadon and Phillips, for motion. 
Attobney Geabkal, contra. 

Faed 20th February, 1837. 



Rudolph ads. Thb Statx. 

Tried before his Honor Judge Gartt, Charleston, May Teroif 
1886. . 

Selling liquor to a slave. 

The fact of the defendant having sold the liquor id thifl case was 
clearly proved ; and the only question arises on the sufficiency of 
the indictment, viz. whether the dmisstton to insert the chiistian name 
of the owner of the slave. in the indictment, is fatal thereto. I 
thought not, and ruled the iiu*ictmeut sufficient. 

Signed, RICHARD GANTT. 

The counsel Ibr the defendant appeals for a new trial and arrest 
of judgment, because the indictment charged the property as belong* 
ing to ■ ■ Lucas, when it should have set forth his christian name» 
as the evidence proved, there were three persons of the saoie 
name. 

R. W. SEYMOUR, Defendanes AUoms^* 

Mr. Justi<;e Gantt delivered the opinion of the court. 

The defendant was charged with having seld liquor to ft l!iiKf99 
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whoso namo was inserted in the indictment, without the addition 
of the christian name of the owner, to whom the slave belonged ; 
under the charge of the presiding judge, the defendant was found 
guilty. The following grounds of appeal have been taken for a 
new tria?, and in arrest of judgment, viz : *< That the indictment 
charged the property as belonging to Lucas, when it should bavo 
■et forth his christian name, as the evidence proved that there w^re 
three persons of the same ^ame." The authorities are dear, that 
with respect to the description in an indictment of persons other 
than the defendant, if it be ** certain to a common intent," it is mif. 
ficient ; as in the case of an indictment for larceny, laying the 
goods stolen to be the property of Victory Baroness Tuckheim, 
by which appellation she was known, was held good, though her 
real name was Selima Victoire ; so an indictment for forgery of e 
draft addressed to Messrs. Drummond & Company, Charing Cross, 
by the name of Mr. Drummond, Charing Cross, without stating 
the names of Mr. Drummond's partners, was held sufficient. See 
Ist Chitty's Criminal Law, p. 145, and the authorities there cited. 

Under the sanction of the decision, in the case of the l^tate vs. 
Thomas Crank, for murder, reported in 2d Bailey, 66, it may well 
be questioned, whether there exists any. legal necessity of inserting 
in an indictment, the name of the owner of the slave, for an of^ 
fence like the present. Crank was indicted as accessary to a mur- 
der, committed by a slave ; it was held sufficient to describe the 
elave by her own name, without setting out that of the manter ; and 
this on a motion in arrest of judgment, for the omission of not 
having inserted the name of the owner. 

The offence under the act of assembly, consists in selling liquor 
to a slave, to whomsoever the negro may belong ; some description 
by way of identifying the owner, has been adjudged to be proper ; 
but the minuteness insisted on, is deemed by the court unnecessary. 
They think too, that the objection comes too late after verdict. 
That the proper course to take advantage of a want of certainty in 
the description, is by demurrer, or motion to quash the indictment. 
See 2d Bailey's Reports, 70, 71. 

The motion made in this case, for a new trial, and in arrest of 
judgment, must fail. R. GANTT. 

We concur, 

JOHN B. O'NEALL, A. P. BUTLER. ' 

J06IAU J. EVAJNa, 

SsYXOtru, for motion. 
Attojuitsy GbztbbaLi contriu 
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Th« Eduto Island Fsbbt CoMPAinr ads* The Executors of 

Clabk. 

Tried before his Honor Jadge Evahs, CharlestoDt January Term* 
}8dT. 

This was an action against (he defendants, as common carriers, 
for the value of a negro, Sam, alleged to have been drowned in 
crossing the ferry. The evidence was, that two negroes came to 
the ferry landing, and called for the boat* The ferryoma went 
over in a small batteau, very small, leaky, and dangerous. One of 
the negroes got in the batteau. No person saw what occurred after 
this ; and there was no evidence, that Sam was the negro who en- 
tered the boat. The boat was afterwards seen with the appear- 
ance ot having been overset in the river. The ferryman was 
found the next day, or the day after, drowned, in the river. A 
jacket belonging to some strange, negro, was also found. One or 
two days after, the owners of Sam sent to search for him. His 
body was found in the river. The witness saw it at Clark's plan- 
tation, nine or ten miles below the ferry. It wae brought to the 
•here, there, by the boat sent to make the search, but the witness 
did not know where it was found. 

It was very clear that Sam had beep drowned somewhere, and 
there was every reason to believe that the negro taken into the boat 
was drowned with the ferryman. There was no proof that any 
other negro had been lost in that neighborhood. The ease was 
Bubmitted to the jury, to decide, whether Sam was drowned in 
crossing the ferry. They found for the plaintiff. The notice of 
appeal i« annexed. 

;OSIAH J. EVANS. 

Ground of Appeal, 

That there was no evidence that the negro, Sam, the property 
of the plaintiffs, crossed the ferry at the time in question ; nor evi- 
dence that be was drowned in crossing the ferry ; and the verdict 
was wholly unsupported by the testimony in the case ; and there 
were no circumstances detailed by the witnesses, sufficient to au- 
thorize the verdict, 

ECKHARD, Defendant's Attorney. 

Mr. Justice Evahs delivered the opinion of the court. 

The question, whether the negro, Sam, was drowned in crossing 
at the defendant's ferry, was a question of fact, which the jury have 
decided. This court is satisfied with the verdict, and the motion ii 
dismisjied. 

JOSIAH J. EVANS* 
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We concur, 

RICHARD GANTT, J. B. O'NEAIX, 

J. S. RICHARDSON, A. P, BUTLER. 

EoKHARD, fur motion. 
Cahboll dc Porter, contra. 

FiJed 14th February, 183T. 



Francis Lance vs. O. L. Dobson. 

Tried before his Honor Judge Evans, Charleston, January 
Term, 1837. 

Traverse of escheat. 

This vas a case on the issue docket. An applieation was made 
to try this case, out of the regular order of the docket, on the alle- 
gation it was entitled to preference of all other cases on the issue 
docket. The application was refused, and the annexed notice of 
appeal was presented to me, with a view to settle the practice. 

JOSIAH J. EVANS, Presiding Judge. 

Ground of Appeal. 

That by the terms of the escheat act, the traverser is entitled to 
a trial at the earliest court after his claim is presented. 

LANCE, /or Traverser. 
Mr. Justice Evans delivered the opinion of the court. 

There is nothing in the escheat act, (1 Brevard, 805,) which 
gives traversers of escheat, a precedence on the docket, over 
other cases. The act says, such cases shall be heard without de- 
lay. But that is the law in relation to all cases on the docket. 
The motion is dismissed. 

JOSIAH J. EVANS. 

We concur, 

RICHARD GANTT, JOHN B. O'NEALt, 

J. 8. KICHAROSON, A. P. BU1L£R. 

Lance, for motion. 
EcKHARDy contra. 

Filsd aOtb February, 1887. 
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J, DiLLBT ads. The State. 

Tried before his Honor Judge Evans, Charleston, January Term, 
1837. 

Larceny. '^The defendant, with one Jacob Craig, was indicted 
for stealing a certain quantity of silver coin, and a volume of 
Humes' History of England. They were a part of the crew of 
the schr. J. C. Calhoun, during a voyage to Matanzas. Whilst at 
Matanzas, they bad no money. Captain Ross, the commander, 
said, that whilst he was absent, one evening, the cabin was entered 
by force, and his trunk taken out. It was broken open on the dec^, 
and the money taken out, amounting to about ninety-five dollars, in 
Spanish and Mexican dollars. The book was in the eabin, and 
there were also some Cuba lemons. From appearances, he judged 
it had been done by some one familiar with the vessel. - He sus- 
pected the prisoners, as they had left the vessel only the day before. 
He caused them to be arrested, and when searched, at the guard 
house, a key was found on Craig, who denied it was his. Dilley 
offered to go with them, and point out Craig's chest. The key 
opened it, and on examination, money in specie, Spanish aud Mexi- 
can dollars, were Ibund ; the i^th volume of iiume, and lemons 
like those in the cabin. Dilley had no chest. His clothes were 
kept in Craig's. Craig claimed the money, and told many stories 
of the manner he had obtained it. Dilley claimed none of the 
money, but he admitted the book was in his possession, which he 
said he had borrowed from Cruise, the mate ; but this, Cruise de- 
nied ; he admitted he had loaned Dilley books, which had been re- 
turned, but Hume was not one of them. The only evidence to 
convict Dilley with the theft, was the book, which he might have 
come into the possession of honestly. Craig's equivocation and 
falsehood, left no doubt of his guilt. Dilley behaved with much 
fairness, and apparent candor ; aud I regret that I had not advised 
the jury to acquit him. They were both found guilty, but I think 
Dilley's guilt doubtful, and that he should have a new trial. 

JOSIAH J. EVANS. 

Ground of Appeal. 

Because the conviction was wholly unsupported by the evidcQQe 
offerred on the trial. 

MITCHELL, Defendant's Attorney. 

m 

In this case the Attorney General consenting to a new trial, it is 
accordingly ordered. 

RICHARD GANTT, J. B. O'NEALL, 

J. 8. RICHARDSON, JOSIAH J. EVAN». 

A. P. BUTLER, 

MiTCHBLL, for motion. 
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AGREEMENT. 

, Where there. ui an agreement between the parties, upon whieh 
the plaintiff 'a right to recover depends, thiere tte action 

.mtistbeoii the special contract! and the plaintiff cannot 
recover on the common counts ; but where the defendant fy 
received monej for the plaintiff, by virtue of a power of 

[] attorney, it was the opinion of the court that it might be 
irecovered from him as money had and received. Stent 

\ and Wife y. Bunt. 21$ 

ACTION FOR MONET HAD AND RBGEIVED. 

This action will not lie against an agent for money received 
lor bis principal, aller it is paid over, without notice* 
WaddeU y. Min'deeau }T 

AMENDMENT. 

1. Amendments must be restrained by the record existing at 

the time of amending, and must always conform to it^ or i^ 
^11 within its scope. Chinderman adiu CUy dmncU. 70 

2. In a summary procesi^ the plaintiff's ease is embraced in 

the process, which is the original proceeding, and conse* 
quently nothing to amend, either by, or within. J&. 

ASSUMPSIT. 

1. A Mrs, Pellott was indebted to plaintiff on a book, account 
for merchandize; and the defendant came to plaintiff 
with the account, and assumed to pay it in consideration 
that she should be discharged. She was accordingly ere* 
dited in full| and the amount charged tu defendiml* The 
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ASSUMPSIT. 

presiding judge instructed the jury that the defendant was 
liable on hits undertaking, and they found a verdict for 
the plaintiff. The court decided that there was no erroc 
in the charge of the judge below, and refused the motion 
for a new trial. ' Corbett v, Cochran, 44 

3. Where a bank takes a note for collection, it is bound to de. 
mand payment of the maker, and to cause notice of non- 
payment to be given to all the indorsers, (as on a note dis- 
counted,) and is liable to the owner for the non-performance 
of the undertaking, or so performing it as to cause loss to 
him. Thompson v. the Bank of tJie State of S. C. 81 

8. The question of due diligence, in such a case, on the part 
. . of the bank was properly submitted to the jury. lb* 

4. In the case of a promissory note or inland bill, where a pro- 
test for non-payment is not required by law, the employ- 
ment by the bank, of a notary, (although a publie officer,) 
to discharge the duty in relation to demand and notice, 
does not exempt the bank from responsibility, but the no- 

^ tary is to be considered, in such a case, as the private 

agent of the bank, and in case of his negligent discharge 
of the duty, the bank is liable for the consequences* lb* 

6. FlaintifT's intestate, Cheney, was surety for Archer, on a 
promissory note, (dated 12th April, 1826,) indorsed to 
Mongin, who brought suit and recovered against the ma* 
kers separately. Cheney made a payment on the note, 
before judgment was obtained, and shortly after judg. 
ment, died. His administrator made several payments, 
commencing with January, 1880, and ending with June, 
1831 ; and for these payments commenced an actioa 
against Archer, 26th March, 1833, and died on the 15th 
November following. The administrator de bonis notSk 
commenced the present action on the 2Gth October, 1835. 
Defendant pleaded the statute of limitations, which plea 
was sustained. Cheney's Administrator v. Archer. 19d 

§. In 18d3 Morris obtained judgment against Willis for $287, 
received a payment of $110, and then issued an execu- 
tion for the full amount ; but no return of this execution 
was made, and no account of sales or proceeds. Willis 
^ sued the administrator of Morris to recover back this sum 

^y of $110, which had been paid on the judgment, but not 
credited ; and, under the charge of the district judge, ob- 
tained a verdict. The court was of opinion, that there 
was no evidence that Morris ever received more than the 
amount of his judgment, and ordered a new triaL TFtZ- 
bur^ Administrator of Morris, ads. Willis. 243 

7. In an action of assumpsit for work and labor, defendant 
produced a record between the same parties, and con- 

^' tended that the subject of this suit vras included in the ooa} 

tract there sued upon ; but as the jury, thovght ttio 
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ASSUMPSIT. 

contract separate, and found a rerdict for the plaintiff, 
the court refused to disturb the verdict. Stewart ads. 
O'Neale. 26(J 

6* In assumpsit for a promissory note, it was alleged that plain, 
tiff had written the note over the name of defendant, 
which had been signed to a letter ; and the judge in. 
structed the jury, that the defence^ if true, would fix upon 
the plaintiff the crime of forgery, and that if the evidence 
offered was not sufficient to convict him, were he upoQ 
his trial for that offence, they ought to support the note ; 
and that fraud could not be presumed, but must be proved 
by positive testimony. Held, that though fraud, like 
crime, depends upon intention, yet it does not follow that 
its establishment is guarded against with the same cau- 
tions which are used to prevent convictions that would 
subject the party to punishment ; but in civil cases is to 
be proved and judged like any other fact. Shegog ads. 
Shegog. 270 

ATTORNEY. 

An attorney is liable for losses sustained by his negligence, but 
the questions of negligence and injury are matters of fact 
for the jury ; and an attorney cannot be guilty of negli. [^ 
gence in forbearing to bring a suit, where the parties had 
.agreed to leave one of the matters in dispute to arbitra- - 
tion, the decision of which would render an action un- 
necessary. Hogg V. Martin's Administrator. 150 

BAIL. 

1. Defendant gave bail for his appearance at court, to answer 
a charge of assault and' battery ; he was indicted, and 
the bill traversed. At a subsequent term a ncl. pros, on 
this indictment was entered by the attorney general, and 
another given out ; when a motion was made to discharge 
the bail from his liability, on the allegation that the de- ^ 
fendant had performed the condition of the recognizance. 
Held, that it is competent for the attorney general to en* 
ter a nel, pros, on one indictment, and to prefer another, 
without discharging the party from his liability, or exon- 
\ erating him from his recognizance. State v. Hashett. 97 

% In an action of assumpsit, upon a joint and several note, 
defendant gave bail individually, but plaintiff filed his de- 
claration against him alone, and judgment went agaiost 
him by default ; when a motion was made to set aside the 
proceedings for irregularity, or that an exoneretur be en* (^ 
tered on the bail bond. Held, that the plaintiff could 
proceed against one or both of the original dmwers of 
the note, and that the liability of the bail had not been 
changed or varied by this form of action. Karek r Ae* 
inger. 901 
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BARON AND FEME. 

1« Two negroe*' were conveyed by the husband, during eo» 
Tenure, in trust, for his wife(. The husband died indebC- 
ed to HubbelU and the widow married Fogartie, Hubbell 
sued Fogartie and wife, who had possession of the n^groe^ 
recovered against them as executors dfe son <or(, and issued 

>his execution de bonis testatoris vd si wsn de bonis fropriig. 
At the sheriff's sale, defendant became the purchaser of 
the negroes, and plaintifis sued him to recover their value, 
and obtained a verdict. This verdict was set aside, and 
a new trial ordered on the ground, that, the title of the 
plaintiffs to the negroes, was divested, by the shenff's 
levy and sale under the executbn, and transferred to the 
defendant Fogartie and Wife v. HubbelL 24 

2. Plaintiff claimed a negro under a bill of sale from Connol- 
ly lo Murray, in trust for his wife, who was the daughter 
of Connolly, dated September, 1826. Murray died in 
1629, leaving his wife sole legatee 9uid executrix; and 
she, soon after, intermarried with ThomfMNHi* the plain* 
tiff. Defendant claimed as purchaser, at sheriff^s sale, in 
June, 1880, as the property of Connolly, under liii ese* 
cution in his favor, lodged Octobev^ 1829. Previbus U» 
1/ this sale by the sheriff, Thompson had the negro vx pos- 

eession, and sold him, but he was returned on account of 
the disputed title. The jury found for the plaintiff the 
fiill value of the negro* A majority of the court decided 
thai the negro was Thompson's property, and not his 
wife's, at the ^ime the defendant's statutory title commenc- 
ed ; but that the plaintiff's right to recover was bared 
by the statute of limitations, the defendant having had pos-i 
session more than four years before the cooHnencement of 
the action. Thompson and 'Wife v. Schmidt. M 4t 161 

9. To pernut & feme covert to take and enjoy property, to her 

separate use, is a right enforciUe in a court of equity, 

t And not in a court of law. Ih. 

4. To create a sole and separate estate for the wife, exclu- 

sive of the control of the husband, th^ra must be a dear 

\. and distinct expression of that intentioh pa the face of 

the deed, will, or other instrument, creating the esftata. 

Graham v. Graham^s Executors. 142 

5. A9 action was brought for an account, contracted in the 
. life time of her husband, against tbe/wife, she being iudi« 

y vidually charged ; the wife survived the husband. Held, 
Uiat as she never did assume in writing to pay the debt* 
afler her husband's death, her estate; was not liable. 
M^Tecf^s ExecuttfTS v. F&guson*s Executor. 169 

6. The husband, in the first place, Qopveyed persopal property 

^ the wife for life, and after bor deiitb. to bis childieOf 
, and for the faithful exeoutioa of the deady appoinled two 
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BARON AND FEME. 

of his SODS trustees for his wife and remaining children. 
Ueldy that the trostees took the legal estate by the pos« 
session, and the wife the equitable by her*s ; and that the 
husband^s marital rights did not afterwards attach. You* 
' maiiSt et ah Trusteesv. Buckner. 304 

7. Where a post nuptial deed conveyed a slave to the plaintiff, 
upon the trusts, first, ** that the grantor and his wife, 
during their joint lives, should be permitted by the trustee 
to have, use, possess, and enjoy th^ profits, hire, labor, 
and services, of the said slave, not subject to the debts or 
contracts of the said grantor and Ms wife ; in case the 
wife should survive, then to her for life ; but if the hus- 
band, the grantee, should survive, then to him for life, 
and afler the death of both, to the use of the children of 
the marriage.'' The court held, that inasmuch as the 
deed was post nuptial, and conveyed the property to the 
use of the grantor, it was void against the creditors of 
the husband, either existing, or subsequent. CaldweUi 
Administrator of Chltrr, ads. Ford. 282 

8* In the same case it was held, that under the above deed,- 
the trust was^etecuted in the husband, at least, for his 
life. That according to the deed, he was entitled t^the 
possession of the slave, that having this, he had both the 1/ 
legal and equitable estate for his life, and that the condi- 
tion annexed to the trust, that the property was not to Be^ 
subject to the debts or contracts of the husband and ^ife, 
tvas void ; and the husband having subsequently conveyed 
the property to the defendant's intestate, no action could 
be maintained by the plaintiff, (the trustee,) for the use 
or Wages of the slave, pending the life of the grantor, 
against the estate of the intestate. lb. 

BILLS OF EXCHANGE, AND NOTES. 

1. Plaintiff deposited a note, drawn by Goodman, payable to 

Black, and indorsed by Black and himself, in the Branch 
Bank of the State, at Camden, for collection ; at maturity, 
the note was protested . for non-payment, but no notice. . 
was given to the indorsers, they not being residents of 1/ 
Camden, and having no agent there. Held, that where 
a bank takes a note for collection, it is bound, not only 
to demand payment of the maker, but also to give notice 
to all the indorsers, as on a note discounted. Thompson 
V. Bank of the State oj South Carolina. 81 

2. A note was given by two persons, and although it began, 

*< I promise,^^ it was held to be a joint and several con. 
tract, and that the plaintiff might proceed to judgment ^ 

either against both or one. Karek v. Attnger. 2M, 

t. The defendants, as agents of J. & T. Robson, purchased a 
bill oir ezcbaoge on Lirerpeoli which was lemitted oa 
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BILLS OF EXCHANGE, AND NOTES. 

account of Drake & Mitchell, and at their request ; but 
the bill was protested for non-paymeut. Held, that the 
defendants, acting in the capacity of agents, were in no 
way accountable to the plaintifis, and that, according to 
the course of trade, it was not necessary for them to 
have indorsed the bill. Drake 4* Mitchell v. Boyce 4* 
Henry. 232 

4. If the maker of a note make it payable to a fictitious per- 

son, and puts it in circulation with the fictitious name 
written on it, or if he make it payable to a real person, 
l/^ and forge his indorsement, or procure it to be done, and 
then put it in circulation, he is estopped to say that it was 
not genuine. Fort ads. MeacJier. 243 

5. A note was drawn by John E. Fort, payable to John Fort 

and Joseph Maybank, and purported to have been in* 
dorsed by them. Meacher, a bona fide holder, made a 
regular demand of payment, and notified the indorsers 

^ of non payment. The signatures of the maker, and of 
Maybank, were admitted ; but that of John Fort was 
questioned. The jury having found a verdict, however, 
in favor of Meacher, the court refused to interfere to dis- 

• turb that verdict. Fort and Maybank ads. Meacher. 250 

BONDS. 

' Defendants contracted to supply all the materials, and build 
a ship for plaintiff, to whom they gave a bond and indem- 
nity, to save him harmless from all advances he might 
make. Judgment was confessed on the bond, and the 
condition lefl to a jury to assess the damages. The ques* 
tion submitted was, whether the defendants were liable to 
y^ the plaintiff for the value of certain lumber furnished by 

^ Bennett to them, as an advance, by the plaintiff; the lumt 
ber being a gift by Bennett to the plaintiff, his son-in-law. 
The presiding judge charged the jury, that if the under* 
standing existed at the date of ihe bond, that the lumber 
was an advance to defendants, for which they were to 
account to plaintiff, the latter was entitled to recover ; but 
if the defendants were liable to Bennett originally, thea 
the demand could not be transferred by parol. The jury 
found for the defendants ; and the plaintiff appealed for 
a new trial. The court decided, that under the cove- 
nants of the boad, the defendants were liable to the plain- 
tiff ; and that the lumber given by Bennett must be re* 
garded as delivered for the plaintiff; and ordered a new 
trial. Lucas v. O^Neale 4* Bird. 80 

COMMON CARRIERS. 

Iq an action against the defendants, as common carriers, 
fcr the value of a slave belonging to plaiottfft the ques* 
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COMMON CARIERS. 

tion, whether the negro was drowned in crossing at de- 
fendant's ferry, was one of fact for the jury. Edisto \y 
Island Ferry Company ads. Executors of Clark. 299 

CONSTRUCTION OF STATUTES. 

1. The words, «* have held" in the militia act of 1704, con- * 

strued to have a retrospective and not a prospective mean* 
ing* Had the words, ^^ shall have held" been used, the ^ 
benefit of the exception might have been claimed at any 
future period. Grimke ads. The State. 10 

2. The words, ^'shall have" in tlieact of 1794, should be read / . 

" shall have heretofore" State v< Solomons. . 99 

CONTEMPT. 

An execution issued by a court martial, is returnable within 
four months, and a sheriff cannot excuse hin!self, when 
called upon by a rule, for not enforcing such an execu* i^^ 
tion, by alleging that it had lost its efficacy, because a 
3'ear had elapsed from the time it was issued. It is rather 
an aggravation of his contempt, that he permitted it to 
remain so long without acting on it. Scott ads. Carr. 193 

CONTRACT. 

Where a landlord gives what is called a seaman's due bill, pro- 
mising to pay a certain sum, if the seamen do not pro- 
ceed to sea in the vessel for which they have been ship- 
ped, it was held that if they did not actually go, the land- 
lord was liable for the amount of his note or due bill ; and a^ 
that the seamen being put on board, and afterwards leav- 
ing the vessel, before she had left the harbor, would not 
exonerate the landlord. Martin v. Schouhoe. 240 

CoIUtis ads. Brown. 253 







COSTS. 

Defendant had leave to withdraw his pleas heretofore pleaded, 
and to plead a new issuable plea, on paying the costs of 
the amendment. Napier 4* Co. v. Lipman. 295 

CUSTOM. 

A custom, to be binding, must be general, and well under- 
stood ; and if the usage is clearly established, that the 
factor has a right to charge commissions on purchases, (^^. 
and on acceptances, when not in funds to meet drafU at 
maturity^ a jury ought to allow these items ; but commis- 
sions and interest both cannot be charged on advances. 
Smetz v. Kennedy. 218 

DEEDS, 

No form of words is necessary to give effect to a deed convey- 
ing personal property in trust fbr the use of another $ and 
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the subsequent words, ^ for the full and sure eonreyanee 
of said slave negroes above named, to be for them and 
their use, I do hereby deliver the said negroes, and all 
property herein meotioqed, into the possession of my 
wife, Mary Toumans, and my sons, Levi and William 
Yoomans,'* was considered a good conveyance of the le- 
gal estate of the grantor, and gave the tirustees a right to 
recover against a stranger who disturbed the po sws i i oiu 
Ycumant et al. Trustees v. Buchnerm - M4 

DEMURRER. 

1. Defendant, a deputy surveyor, was indicted under the act 

of 1794, to which he demurred, and the court sustained 

\^ the demurrer, considering the act as Vetrospective in its 

operation. State v. Solomons. M 

% Where neither the defendants, nor their testator, were in. 
debted to the plaintiff by the judgment on M^ich his ac« 
tion was brought, it follows that they rightly demurred. 
Sargent v. Clarkbon^s ExecxUors. 29:1 

DETINUE. 

An action of detinue will lie, (it seems) against one oat ot 
possession of goods, at the suit of the real owner, where 
the party sued once had the rightful possession, and has 
culpably parted with it ; but where he has been deprived 
[/ of his possession by the authority of the law, or where 

he has parted with it, without any intentional derogation 
of the title of the true owner, detinue would not he, al« 
though the party mighi be liable to actions of a different 
form. Caldwell ads« Ford, "Brustee. 377. 

DEVISE. 

The words ^I give, devise, and bequeath, to Mrs. JSarah 

I , Coopery wife of George Cooper, sen., all my personal 

property to her» and at her disposal at her doftth,'* do not 

prevent the marital rights from attaching. Grahaaoi t. 

Graham^s Executors. 142 

DISCOUNT. 

Defendant offered to prove a debt due by the owner of eooda 

sold at auction, by way of discount for goods purchased 

I by him at the sale ; and it was held that such evidence 

might be admitted. Blum v. Torre. 158 

EVIDENCE. 

1. A witness, who may be incompetent from being interested 
in an action to recover penalties, may restore his corape* 
tency by a release of his inter^8t to the plaintiffiB. Csi^ 
Council of Charleston v. England. 60 
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EVIDENCE, 

8. Where the jury are satisfied, that the ojtore of the defendant 

was within the district, it is not necessary to prove that ^ 
fact. SiaU v. WiUiams. ' 94 

8. Where defendant claimed five negroes, under a parol gift 
to his wife, the declarations of the donor were ordered to 
be received in evidence, in the absence of any deed or 
writing, that she (the donor) had consented to accept the 
negroes, in satisfaction of a bond due her. Dutarfs Ad- 
ministrcUor v. Chovin, 170 

4. A witness on the part of the defendants, in trover, for 

slaves, had become their surety ; and to restore bis com- « 
petency, the judge on circuit permitted his bond to be ^ 
cancelled on the delivery of the negroes. (On <;ircuit.) 
Spann v. Broum* 177 

5. The declarations of M., as to the state of his affairs before 

his death, are admissible in evidence, when creditors had . . 
called in question a settlement he had made of personal ^^ 
property, in trust, for his wife. Burckmyer v. Mairs^ 212 

8. The plaintiffs were not permitted to give in evidence two 
papers signed by the defendants, after the case had been 
closed on one day, and adjourned over to the next day for 
argument, although the defendants did not put in an af- ^ 
fidavit that the additional testimony would operate as a 
surprise. Drake and Mitchell v. Boyce and Henry. 222 

7* Where the evidence was contradictory, respecting the ge- 
nuineness of the name of an indorser to a note, the jury ^ 
are competent to decide ; and their verdict was not dis- 
turbed. Fort and Mayhank ads. Meacher, 250 

8. Plaintiff prodtlce<T interrogatories, which he proved had 
tieen served on defendant, with notice that he would 
be required, under the rule of court, to answer them ; it 
was not thought necessary that these interrogatories f ^ 
should have had the signature of the clerk, or the seal of 
the court ; and upon failure of defendant to answer them^ 
Ihey were considered as being answered affirmativelyt 
and that the plaintiff w^s intitled to a judgment pro cofu 
fesso. Toomer v. RighUm. 268 

0. The plaintiff, who was a vendue master, brought an ac- 

tion against the defendant, for the difference between the / 
first and second sale of certam negroes. Held, that the ^ 
plaintiff^ being liable for the costs, was mterested in the 
issue, and, therefore, an incompetent witness. Rennet 
ads. Carter. "^87 

EXECUTION. 

1. An execution, issued by a legally authorized court martial, 

and directed to the sheriff of one district, instead of ^ all j 

aad singular the sheriffs of the said State," although an 

40 
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EXECUTION. 

irregularity, does not render an execution yoid, or exempt 
the sheriff from liability for omitting to enforce it. ScoU 
ads. Carr. . IM 

EXECUTORS AND ADMINISTRATORS. 

1. The declaration of an executor, ** we will settle the ac» 

count,** cannot make his testatrix's estate liable for a 

I debt, for which she was not liable in her life-time, and 

1/ from which she .could have been discharged, if originally 

liable, by the statute of limitations. M'Teer^s Exeeut^rs 

V. FergtuorCa Execuiors, 169 

3. An action of detiuue will lie, (it seems) against one out of 
possession of goods, at the suit of the real owner, where 
the party sued, once had the rightful possession, and bam 
adpMy parted with it; but where he has been deprived 
of his possession by the authority of the law, or where 
1/ he has parted with it, without any intentional derogation 

of the title of the true owner, detinue would not lie, al« 
though the party migJa be liable to actions of a different 
form. CaldweU ads. Ford^ Trustee. 277 

8. So where a defendant came into possession of slaves in a 
representative character, as an administrator, and sold 
them with the bona fide purpose of performing his duty 
according to law, and not with the design of prejudicing 
t/' the rights of any one, claiming to be the legal and true 

owner ; the plea of turn detinet would (it seems) be well 
supported, and the action of detinue would not lie against 
him. ift* 

FINES, PENALTIES, AND FORFEITURES. 

Defendant's four negroes were found working out without 
badges, on the third of February, contrary to an ordinanee 
of the City Council of Charleston, which ordinance pro- 
vides (hat no owners of slaves shall permit them to woric 
out, without first obtaining badges from the city treasu- 
rer, which badges are to continue until th& last day of 
December, and no longer. The slaves had/beejn working 
out, without such badges, from the first of January to the 
thiid of February. They were not seized and carried to 
the work^use, as they might have been under the same 
ordinance, because the owner . promised the city marshal 
that he would petition council to be relieved from the 
penalties. Instead of this, he procured badges from the 
city treasurer. Held, that it was a violation of the ordi. 
nance, and that the owner had incurred! the penalties. 
City Council of Charleston v. England. M 

FRAUDS. 

!• Where one goes to a merchant with the account of another, 
and promises to pay it, upon condition that the principal 
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FRAUDS. 

is discharged, he will be held responsible if the original ^ 
ddstor is credited, and the other charged with the amount. 
CorbeU v. Cechran. 44 

2. Whether the principal was privy to the arrangement by 
which the defendant assumed to pay hei" debt, and whether 
the credit discharging her, was entered by his dirctotiony ^y 
were questions for the jury ; and it was only on proof of 
both, that the liability of defendant arose. Ih» 

9. It is not necessary, under the 4(h sec. stat. Frauds, 29 Ch. 

2 c. 23, P. L. 82, that the consideration of the promise to . . 
pay the debt of a third person, should be stated in the note [^ 
or memorandum of the promise required by die statute* 
Fyler*8 Admimstratrix t. Gwens. 50 

4. Forbearance to sue the maker of a note for a given timet 
18 a sufficient consideration for the promise of a third per* 
son to pay the debt ; and an indorsement on the back <tf 
a note in the following words, ^^ indorsed by Charles Grim " (^ 
veit9, due January^ 1829, Beaufort, 20/A August^ 1828, 
Charles Crivens,^^ was held sufficient evidence of such 
consideration, and that the party was bound by his under- 
taking to pay the debt at the time stipulated* Jft* 

5* Where a husband conveyed personal property to a trustee 

for his wife, the question of fraud or no fraud is one of (y 
fact for the jury. Burckmyer v. Mairs. 808 

6* Fraud, in civil actions, is to be proved and judged of like 

any other fact between the parties ; and when the jury 

t are satisfied of its truth, they have no right to look beyond 

^ the case for consequences that may flow from the act* 

Shegog ads. Shegog. 270 

GIFT. 

Every parol gifl must take effect immediately, for if the donoi' 
reserves to himself a dominion beyond the control of the 
donee, the title still remains in him ; but, where there are 
^circumstances which may create a doubt, whether the do- /^ 
nor did not intend to^ part from all control over the pro- 
perty, the case should net be taken from the jury. M^Gin* 
ney v* WaUcBce^ AdminUtralar Hopkins* 290 

INDICTMENT. 

1. In an indictment in the Court of Sessipns, under the 8d 
sec. of the act of 1834, against selling. Sec, spirituous li. 
quors to a slave, except upon the written and express or- 
der of the owner or person having the care and manage- 
ment of such slave, it is not necessary that the defendant i 
should 6e described as, or alleged to be, a «* free white 
personJ* If he wish to avail himself of the obiection 
that he is not a free white person^ to intitl^ himself to the 
benefit of it in a caae where the ct lor 10 not apparent, ha 
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INDICTMENT. 

must plead to the jurisdiction of the court. If he pleads 
the general issue, he admits that he is a free white man, 
and so far as he is concerned, will be concluded from deny- 
ing the jurisdiction of the court over him. State ▼• Sthro^ 
deretaL 65 

. % In such an indictment it is not necessary to describe the de- 
fendant as a vendor and retailer of spirituous liquors^ it 
]/ 19 sufficient to describe him in any one of the characters 

designated by the act, as a vendor ^ retailer, or distiller. lb. 

8. The general rule in framing an indietment is, that the of- 
fence should be so described that the defendant may know 
how to answer it, the court what judgment to pronounce, 
* C and that a conviction or acquital of it, may be pleaded in 

bar to any subsequent or other indictment for the same 
offence. lb» 

4. Where on an indictment under the above act of 1834, the 

defendant was charged with delivering spirituous liquors 

to <' a slave of a person, and name unknown," and con- 

C^ victed ; the court held the allegation indefinite, uncertain, 

aAd insufficient, and arrested the judgment. ~ lb. 

5. In such an indictment the name of the slave, and of his 

owner, or of-ihe person having the care and management of 
such slave, is in general necessary to be set out ; where 
either one or both are unknownf there must be some equi- 
valent description of the slave^ and the act of delivery, 
which will sufficiently identify the transaction, so as to eo- 
^ able the defendant at once to know the offence which he 

is called to answer. The case of the City Council v. 
Johnston, decided at Charleston, February, 1826, cited 
by the court as analaguus, and establishing the same doc* 
trine. lb* 

0. Where the offence charged in an indictment, under the act 
of 1834, was, in the ffrst count, that the defendant ddu 
vered, and in the fourth, that he gav4 spirituous liquors to 
a '* certain slave of J. F. Mintzing, named Sami** and the 
V verdict was «< guilty of the first and fourth counts of gi- 
ving and delivering liquor to a slave,*' the court held that 
it was no^ a conviction of the offence charged, and 
granted the motion in arrest of judgman. State v. Loh- 
man. t2 

7. The clerk received lioe from a negro, in the absence of the 

shopkeeper; and, on the question, whether such a re- 
ceiving by the clerk, implicates the owner, by the act of 
^ 1834, it was held by the court, that the act of the clerk 
was the act of the owner, unless the oontrary be proven. 
State V. Berhman and Peters. 03 

8. From a single fact of retailing spirituous liquors by a clerky 

no certain inference could b9 drawn that it was dene by 
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the authority of the owner of the shop ; to authorize the 
jury to coDvict on an indictment in such a case, it 
ought to be shewn that it was the usual course of business 
at defendant's slore. State v. Williams, 04 

9. Where the jury are satisfied that the retailing was within / 
the district, it is not necessary to prove that fact. Jb. 

10. Although a nol, pros, may be entered on one indictment, 

the attorney general may give out another, without wtitling i^^ 
the defendant to a discharge. State v. Haskett. 1)7 

11. The defendant, a deputy surveyor, was indicted under the 

act of 1794, to which he demurred ; and the court dicided (^ 
that that act was only retrospective in its operation, and 
sustained the demurrer. State v. Salomons, 99 

12. Defendant had been indicted for obstructing the commissioner 
of the roads, who was using pine timber 150 yards from 
the road, while there was plenty of oak timber nearer to 
the road, which he was willing should be cut down. A 
majority of the court were of opinion that the commis. . 
sioner had a right to use any timber, adjacent to, or near 
the road, (er the purpose of repairing it. (Judges Db« 
BAVssuRB, Johnston, and Richardson, dissenting; the 
two latter gave separate opinions.) State v. Dawson, 103 

13. Defendants, as commissioners of roads, were indicted for 

putting up a railing round Wragg's Square, it being al- ' 
, leged by the first count. in the indictment, that a street was 
thus closed ; and, by the second count, the enclosing of i. 
the square was a public nuisance. The defendants were 
found guilty on the second only. The court thought that 
defendants had been convicted without evidence, and for 
that, and other reasons, granted a new trial. State v. 
Commissioners of Roads for Charleston Neck, 146 

14. The defendant was indicted for selling spirituous liquors to 

a slave, who had been sent into his shop by one of the 
city marshals for that purpose, and found guilty. He ap. 
pealed on the ground that the evidence did not sustain the i^ 
indictment ; but the court dismissed the motion, consider- 
ing the jury as the i>roper judges of the facts. State r. 
Lefronty. • ^ 15& 

16. Where the judge on circuit had, on motion, qualhed 8e« 
veral indictments on the ground that the namel of the 
grand jurors were not set forth in them, nor any fl^cifi. 
cation of the offences charged, on the docket, the court 
reversed the order of the circuit judge, and directed the ca» (/ 
ses to be restored to the docket. The court, say (O'Neallf 
J.) that the ground upon which the indictments were 
quashed in these cases, has been again and again ruled in 
thie State to constitute no valid exception to an indict- 
Bient. State ?• Cook et oL S94 
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INDICTMENT. 

10* Upon an indictment against the commissioners of the roads, 
for obstructing a road or public square, containing two 
counts, the defendants plead not guilty : The jury found 
the following verdict, << we find the defendants guilty on 
the second count/' The defendants appealed aqd qaoved 
for a new iridic which was granted. On the case being 
called for trial in the court belnw, the defendants objected 
to any evidence being offered or received under the firH 
count of the indictment, contending that the former ver- 
diet of the jury of " guilty on the second count," amounted 
to an acquital on the Jirst^ and that the case now stood 
upon the second count alone. The judge overruled the 
objection and admitted testimony applicable as well to the 
first as the second count, but the jury not being able to 
agree,|a juror was withdrawn by consent, and the jury 
discharged. The defendants then moved for leave to en- 
ter up judgment of acquittal, on the former verdict, upon 
the first count of the mdictment, which motion the judge 
refused. Defendants renewed their motion by way of ap* 
peal from the decision below. The Court of Appeals af- 
ter a very long and learned argument, sustained the judg- 
ment of the Circuit Judge and refused the motion, on the 
ground that whatever might have been the effect of the 
jury*s finding the defendants guilty on the second count, 
without any finding upon the first, the efiect of the new trial 
granted to the defendants upon their application, was to 
set aside all the proceedings, on the indictment since the 
finding of the bill by the grand jury, and that the whole 
case stood as though it never had been tried. (Gantt, J. 
dissenting.) State v. The Commissioners of the Roade 
for Charleston Neck. 273 

17. Defendant was indicted for selling liquor to a slave, the pro- 

perty of E., when in fact the negro was only held ia 

trust for the benefit of E.'s family. Held, that this was 

\y sufficient to sustain the indictment. Jarcke ads. The 

State. 206 

18. On the question whether the omission to insert the christian 

name of the owner of a slave, is fatal to an indictment 

j^ for selling liquor, it was stated by the court, that some de- 

A ecription, by way of identifying the owner, bad been ad- 

^' judged proper, but the minuteness insisted on was unne- 

eessary. Rudolph ads. The StaU. 298 

INFANCY. 

A minor's interest, where the mother has, or may have, only a 

life estate, cannot be afifected by a decision of the court, 

t respecting the property; his rights do not attach until 

^ afler his mother's death. Thompson amd Wife r. 

Schmidt, S8 and 161 
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INTEREST. 

Where all, or nearly all, the items of an account, are for cash, 
paid on acceptances, or for the purchase of goods, inter- 
est will be allowed. Smets r. Kennedy, 21S 
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JUDGMENT. 

!• Where a judgment has been obtained, and not entered up 
at the time it might have been, it does not follow that it 
may afterwards be entered up to take effect from the time 
it was recovered. And where a party, by his own omis- 
sion, would obtain an advantage over others, by such a 
proceeding, the court will not allow it. Allston v. Sing, 
and the Same v. Murrow. 109 

2. But where a party has been suspended in the exercise of 

his right of entering up judgment, by the operation of law, \y 
he will be allowed to do so, upon application to the court, 
nunc pro tunc. Ih* 

8. A judgment had been confessed, in 1825, by the defendant, 
in favor of the plaintiff, before the clerk of the court, in 
the form prescribed by the act of 1821 ; but this judg. 
ment was set aside, in the district court, at the instance 
of a junior creditor, because the defendant was not a 
resident of the district where it was confessed. Held, that 
afler defendant had declared himself a resident of the dis- \y 
trict, for the purpose of confessing the judgment, he could 
not aver its untruth, and that to set it aside would be a fraud 
upon the creditor. (Gautt, J. dissenting.) Martin v. 
B&wie. 286 

4. A judgment confessed before the clerk of the court, ac« 

cording to the form of the act of 1821, has the same ef* ^ 
feet as other judgments ; and the clerk who takes and 
enters up the judgment is the ej^ecutive organ of the 
court. Ik* 

JURISDICTON. 

A magistrate's jurisdiction extends to twenty dollars, but not 
beyond that sum ; but where two separate suits of twenty 
dollars each, had been brought against the defendant, by 
the plaintiff, under an agreement for rent, it was held by 
the court, that, if the debt had been due only ene or two /, 
days, the plaintiff had a right to treat the defendant's con- 
tract as without the accrual of interest, because the inter- 
est then due was incapable of reception on account of its 
minuteness ; and that where nothing appears on the face 
of the proceedings to show the want of jurisdiction, and 
the objection is not made in the court below, it cannot be 
taken in the court above. Vamey v. Bosch* 264 

JDSTICES OF THE PEACE. 

The jurisdiction of a justice of the peace in ezchmve in mat* 
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JUSTICES OF THE PEACE. 

ters of contract as far as twenty dollars ; from his judg* 
ment an appeal lies ; but if bis decision is confirmed by 
the appellate court, it is his judgment, and not that of'tbe 
highqr court, which is to be enforced ; and where the City 
Recorder, on an appeal from the judgment of a justice of 
peace, had sustfiined his decree, and also allowed interest 
from the time of action brought, the court would not allow 
the interest to be added to the justice's judgment. Collins 
ads. Brown. 263 

LIMITATION OF ACTIONS. 

1. Where defendant had been called upon for a physician's bill« 

which had been barred by the statute of limitations, he 
\y replied, <* I also have an account against him, which I will 

discount against his, when 1 get mine made out, and will 
settle with you:" Held, that the new promise not only 
imported the admission of a subsisting debt, but also a pro* 
mise to pay. Bounetheau ads. Johnson. . 9 

2. In an action of trover, plaintiff was barred by the statute 

of limitations, defendant having been in possession more 
t- than four years. Thompson and Wife v. Schmidt, 38 

3. The promise of an executor, that *' we will settle the ac- 

count,'' cannot make his testatrix's estate liable for adebC^ 

from which she would, in her life time, have been dis* 

1 charged by the statute of Umitations. M*Teer*s Execu* 

tors V. Ferguson^s Executor. 150 

- 4. When a plaintiff discontinues, or is nonsuited, he cannot 
reply his former suit to the plea of the statute of limita- 
^ tioDs ; and the only exception is in the case of the abate- 

ment of the plaintiff's suit by the death of either party. 
Cheney*s Administrator v. Archer. 196 

6. When a former suit prevents the statute, it does it upon the 
footing that the plaintiff has pursued his remedy within 
the time limited by it ; and in such case, the second suit 
is connected with the first, which is regarded as the com- 
mencement of the action to be tried. Ih. 

6. Plaintiff's claim consisted of three annual iiceoimts for 

goods in 1827, '28 and '20, and two small items in 1830. 

In 1883, when all the accounts were barred, defendant 

acknowledged that an account existed against him, but 

(/ no particular sum was named. Held, that as there was 

no express assumption of any specific amount, the new 
promise could only keep unbarred the accounts ef 1829 
and 1630. Cook v. Ashe. 246 

7. Plaintiff's action was brought on a judgment, after a lapse 

of twenty two years, without any circumstances to rebut 

the presumption of payment. It was held that the judg* 

ly ment cooid not avail him, even waving the objection that 
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LIMITATION OF ACTIONS. 

lie bad not shown how he was interested in the estate. 
Sargent v. Ramsay^s Executor. 293 

MILITIA FINES. 

The clause in the militia act of 1794, exempting officersi who 
had served seven years, from military duty, is retrospec- 
tive, and not prospective, in its operation ; and does not ^' 
mean to embrace such officers as should hereafter hold 
commissions. Grimke ads. the State. 10 

NEGRO TRADING. 

1. The act of the clerk considered the act of the owner 

of a shop, under the act of 1S34, when the former [^ 
received rice from a negro during the absence of the 
latter. State v. Berkman and Peters, 92 

2. In such a case both may also be convicted under the act 

of 1817. J*. 

NEW TRIAL, 

1. Verdicts upon mere facts will be seldom set aside; bat 

when they establish unwarrantable conclusions, a new ^ 
trial will be ordered. Wilhurf Administrator of MorriSf 
ads. A. G. WiUi6. 243 

2. Where there was no evidence of the guilt of the prisoner, 

the court ordered a new trial, notwithstanding he had' ly 
been found guilty by the jury. StaU v. Spenhpe and 
Collins. 269 

3. Where the presiding judge thought the guilt of the prisoner 

doubtful, and the attorney general consenting to a new i^ 
trial, it was accordingly ordered. DUley ads. tlie State. 302 

NOL. PROS. 

A noh pros, entered on an indictment, does not prevent the 

attorney general from giving out another indictment, be- i 
cause a nol. pros»j in criminal actions, is not the same as 
a nonsuit in civil cases. State y. Haskett. 07 

NUISANCE. 

A corporation cannot abate a nuisance, which exists beyond 
their corporate limits ; and where a vessel was wrecked 
thirteen miles from Charleston, and the cholera bad made 
its appearance among the passengers, which led to the de« ^^ - 
Btruction of the vessel and cargo, (to prevent the spread 
of the infection,) by the city authorities^ it was held to be a 
violation of authority. Jarvis v. Pinckney and Knight. 123 



FLEAS AND PLEADING. 

L Where the defendant enters no appearanee, and judgment 
goecf against him by de&ult| he is not intitled to plead 

41 
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PLEAS AND PLEADING. 

a variance between the writ and the declaration. Karck 
V, Avinger, 201 

S. Defendant had leave, on the last day of the court, to with- 
draw the pleas put it, and to plead de novo, on paying the 
costs of the amendment. Napier 4* Co. v. Liptnan. 295 
3. Amendments must be restrained by the record existing at 
^' the time of amending, and must always conform to it, or 

fall within its scope. Gundemum ads. CUif CounciL 79 

PRINCIPAL AND AGENT. 

1« The defendant, as agent, gave the following receipt for fkw 
passage money of some slaves for New-Orleans — *< Re- 
ceived from Mr. Waddell one hundred dollars on ac- 
count of the passage of slaves on board the brig Enco- 
/ mium. For the owners, M. C. Mordecai." The vessel 

■^ was wrecked from the captain's neglect, and the passen. 

gers conveyed to Nassau, where the slaves were liberated. 
Held, that the agent, although he did not disdose the 
names of his principals, was not accountable in an action 
to recover back the passage money, Waddell v. MoT' 
decau 17 

3. The ag^t, who states plainly, that he acts for another, in- 

forms the party with whom he deals, that he does noi intend 

himself to be responsible ; and in such a case an action will 

^^ not lie against him for *' money had and received.'* lb. 

8. Whoever undertakes an agency, engages likewise to use 

diligence for his principal ; and the jury are the compe- 

^ tent judges whether due diligence has been used. Tomp* 

son V. Bank of the State of South^Carolina, 81 

4. An agent or attorney is liable for losses sustained by his 

negligence ; and the jury are competent to judge of the 
negligence and injury ; but an attorney cannot be guilty 
\^ ' of negligence, in forbearing to bring suit, when the parties 

had agreed to leave one of the matters in dispute to arbi- 
trators, whose decision would render an action unneces- 
sary. Hogg v. Martin. 159 

5. Plaintiffs agreed to purchase for J. & T. Robson 2000 bags 

of coffee, to be consigned to Boyce dc Henry, for which 
payment was to be made by drafts on New- York ; the 
coffee was shipped, and bills to a considerable amouaC 
drawn and paid off; when the plaintiffs, the Robsons 
assenting, concluded to have the balance paid by bills oa 
London ; and defendants, as agents of the latter, and bv 

\j request of plaintiffs, purchased and transmitted a bill of 

exchange far 4000 pounds sterling on their account, which 
draft was protested for non-payment ; when the plaintiffs 
resorted to the defendants for reimbursement. A majority 

p. .. of the court dgc^ded, that there was no ground to charge 
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PRINCIPAL AND AGENT. 

the defendants, they bemg merely the agents of the Rob* 
sons, and that they had incurred no legal responsibilty to 
the plaintiffs. (Judges Buti<er, and Richabuson, dis- 
senting ; the latter of whom gave a separate opinion, as- 
signing his reasons at length.) Drake 4* MUcheU v. Boyce 
4* Henry. 228 

PRACTICE. 

1. There is nothing in the escheat act, which gives traversCK 
' of escheat a preference on the docket over other cases. 

Lance v. Dobson. 801 

2. Plaintiff, in some way unknown to the court, let fall his 

actions ; and, after a lapse of two or three years, defend- 
ants applied for leave to enter up their judgments nun^ 
pro tunc ; which was refused by the court, because it 
would have given them an advantage that might have 
been obviated by plaintiff if judgments had been entered ^ 
up when the actions were let fall, and a party cannot 
avail himself of any undue advantage by his own delay ; 
. but the question, whether the defendants were intitled to 
enter up any judgment, was left open. AUston v. Sing 
and Marrow. 199 

3. The plaintiffs were not permitted to give in evidence two 

papers signed by the defendants, after the case had been 
closed on one day, and adjourned over to the next day for ^^^ 
argument, although the defendants did not put in an af- 
fidavit that the additional testimony would operate as a 
surprise. Drake and Mitchell v. Boyceand Henry. 222 

4. Plaintiff produced interrogatories, which he proved had 

been served on defendant, with notice that he would 
be required, under the rule of coujrt, to answer them ; it 
was not thought necessary that these interrogatories 
should have had the signature of the clerk, or the seal of L^ 
the court ; and upon failure of defendant to answer them, 
they were considered as being answered affirmatively! 
and that the plaintiff was iatitled to a judgment jpro con- 
feaso. Toomer v. Righton* 268 

SHERIFF. 

1. On the 14th and 15th January, 1686, Yates was elected 
sheriff, and on the 29th presented his bond for the per. 
formance of his official duties, which had been certified 
and approved by the commissioners appointed for that pur- 
pose, but the form of the bond not being approved by the ^^ 
attorney general, the treasurer refused to accept it. An- 
other bond, was executed, which being approved by the 
attorney general, was accepted by the treasurer on the 
12th February, when the sheriff elect entered on the da- 
ties of hiroffice. H^d, that whea the comiaissiaiieni oar* 
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SHERIFF. 

tified the bond of 27th January, that his title to the office 
attached, and that the non-appro¥al of the attorney gene- 
^ ral was merely a reason for the postponement of the prac- 

tical duties, but did not vacate the office, within the mean- 
ing of the act of 1705. State v. Yates. 256 

2. A sheriff's bond, containing the following words, annexed 

to the names of some of the bondsmen, ** For ttoetUy-fioe 

\/ liundTed dollars^ fro rata, toith the other co-obligors^^* was 

held to express the true liability of the sureties, according 

to the act of 1795. Ih. 

8. The act of 1829, prescribing the form of the bond tobe gi« 

ven by the sheriff and other public officers, does not alter 

. the liability of the bondsmen, but leaves it at it stood by 

^ the act of 1795. lb. 

4. An execution, issued by a legally authorized coort martial, 
and directed to the sheriff of one district, instead of *< all 
) / and singular the sheriffs of the said State," although an 
irregularity, does not render an execution void, or exempt 
the sheriff from iiabiUty for omitting to enforce it. ScoU 
ads. Carr. 193 

0. An execution issued by a court martial, is returnable within 

four months, and a sheriff cannot excuse himself, when 
called upon by a rule for not enforcing such an execu* 
^. tion, by alleging that it had lost its efficacy, because a 
year had elapsed from the time it was issued. It is rather 
an aggravation of his contempt, that he permitted it to 
remain so long without acting on it. lb. 

SLANDER. 

In an action for slander, for words charging the plaintiff with 
perjury, the declaration contained several counts, in all of 
which the words charged ^ere laid to have been spoken 
in reference to the testimony given by him in a cause be* 
\y tween the defendant and Goattee ; it was held, that malice, 

b^ng the essential ingredient which entitles the plaintiff 
to recover, it was a question for the jury whether the 
words spoken, were with a defamatory intention, and that 
their verdict would not be disturbed. Smith v. Youmans. 68 

SUMMARY PROCESS. 

1. Defendant bought goods at auction, at a sale made by the 

plaintiff, who was an auctioneer, at a store known as 
Karck's store, and the goods were delivered ; defendant 
j alleged that the goods sold were Karck's, that Karck was 

indebted to him, that he bought to satisfy his demand ; and 
offered evidence to prove the debt, which was rejected. 
The court decided that this evidence should be receive4* 
Blum y. Torre. 158 
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SUMMARY PROCESS. 

2. In a summary 'process^ the plaiatiff 's case is embraced in 

ihQ frocessy which is the original proceeding, and conse- U " 
quently nothing to amend, either by, or within. Cktnder- 
man ads. CUy Council, 70 

SURVEYOR. 

^ « 

The defendant, a deputy surveyor, was indicted under the 
act of 1794, to which he demurred ; and the court dicided • 
that that act was only retrospective in its operation, and 
sustained the demurrer. State v. Salomons. 99 

TRESPASS. 

The brig Amelia, with 115 passengers, was wrecked near 
FolJy Island, 13 miles from Charleston ; when the city 
authorities, learning that they were in distress, and that 
the cholera had made its appearance among the passen- 
gers and crew, sent physicians to their relief, and a guard 
to prevent communication with the city. Jarvis, the plain, 
tiff, agreed with the consignee, to save as m^ch of the 
cargo as he could on salvage, (subject, however, to the 
control of the City Council ;) but in 48 hours after they 
commenced their work, and part of the cargo was landed, 
some of the wreckers died with the cholera, and the dis- 
ease was extending among the crew and passengers; 
when Council took measures to destroy the wreck and 
cargo; both of which were burnt by their orders. The / 

main question in the court below was, whether Council 
could justify their trespass ; and allowing the plaintiff a 
right to recover any thing, the next question was, the 
amount of damages. The jury found only $126 for the 
plaintiff; and he appealed on various grounds. The court 
gave separate opinions, but all agreeing, thougit^assigning 
different reasons, that the City Council had acted beyond 
their powers, and that a new trial should be granted ; a 
majority uniting, however, on the ground that the verdict 
was insufficient to satisfy the plaintiff for so much of the 
cargo as had been landed on the beach. Jarvis v. Pinckney 

and Knight. ^ 123 

• 

TROVER. 

i. A title by possession is sufficient to maintain trover, but such ^ 
a title is also subject to levy and sale by the sheriff* Fo- 
gartie and Wife v. HubbelL 24 

2. A feme covert has five years within which to bring her ac- 

tion of trover, as well as other actions. Thompson and 
Wife y. Schmidt. 38 and 101 

3. Five negroes bad originally belonged to Elizabeth Chovin^ 

HP ho sold thjem to nlaintiff 's testatoTp and took his bond for 
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TROVER. 

The negroes in dispute, as well as the negroes bequeathed 
to his wife, were left on the plantation where he died, 
and where his widow, and Elizabeth Chovin, who were 
sisters, resided. Gaillard, the executor, said he had re- 
turned the negroes to Miss Chovin, and that she had ac- 
. . cepted them in satisfaction of the bond. Plaintiff claimed 

^ them as a part of the unadministered assets of his testa- 

tor; and the defendant under a parol gift from Miss Cho» 
Yin, to his wife, the daughter of testator, who was her 
niece. On the question, whether the declarations of Eli- 
zabeth Chovin, that she had accepted the negroes in sa- 
tisfaction of the bond, was admissible on the part of the 
defendant, the court decided, that in the absence of any 
deed or other writing, there was no other mode of proving 
It than |)y her own declarations. DuiarVs AdministrcUor 
V. Chovin, 170 

4. In an action of trover for slaves, tried on circuit, the judge 
permitted, (to prevent irreparable mischief to the defend- 
ant,) the bond to be cancelled, on the delivery of the ne- 
groes, that the surety on the bond might be admitted as aa 
evidence on the trial. (Decided on circuit.) Spann v. 
Brovm. 177 
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VENDUE MASTER. 

A vendue master is required to keep a book, and in an action 
by the original owner, he might be a competent witness 
to prove his entries ; but when he brings the action him- 
\/ self, ho must support it, like any other plaintiff, by compe- 

tent and the highest evidence the case admits of. Ben- 
net ads. Carter. 287 

VERDICT. 

The verdict of a jury will be seldom set aside upon mere 

M^. facts ; but where it is of a nature to establish unwarrant- 

^ able conclusions, it will then be set aside. Wilhurf AdU 

ministrator Morris, ads. Willis. 243 

WILLS. 

1. A will was impeached on the ground of iocapaciCy mnd ua*> 
due influence, that the proof of execution wasr-iaanffi^ 
cient, and that there was no proof of publication,' of ia*. 
struction, or of reading over ; and, therefore, no sufficient 
proof of the animus iestandi. The circuit judge in. 
^ / structed the jury, that the first were not necessary ; but 

"^ that the animus testandi was essential. Held, that no 

formal act of publication was necessary ; but when sign- 
ed by the testator, in presence of the witnesses, and wit- 
' nessed by them, it was a legal publication { and that the 
kffd Mt of captcityi being properly put lo » jury, was a 
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WILLS. 

matter for them to decide. Black and Wife v. EJlis and 
Wife. 73 

3. A testator's capacity to make a will not to be tested by his 

ability to make a contract ; but the party must have mind 
enough to understaod the uct he is about to do. lb, 

8. Instances of longer or shorter incapacity froni drunken- 
ness, do not destroy the legal presumption of capacity to 
make a will. lb. 

4. Where a man lives for a considerable time after the exe- 

cution of his will, and is in the discharge of his ordinary . 

concerns, it is not necessary to prove instructions or read- 
ing over. /(, 

5. Rebecca Campbell executed her last will and testament, 

consisting of the following clause : <* I give, devise, and 
bequeath to Mrs. Sarah Cooper, wife of George Cooper, 
sen., all my personal property to her, and at her dispO' 
sal at her death ;" Cooper died a few days aHer the 
death of Mrs. Campbell, but before the will was proved, 
and his widow took the property into possession, and af- 
terwards intermarried with John Graham, who has since 
retained possession. During coverture Mrs. Graham exe- I 
cuted her last will, without the knowledge of her husband, ^ 
by which she gave him one hundred dollars, and disposed of 
all the remainder of her property among her relatives. 
Held, that the will of Mrs. Campbell did not create a sole 
and separate estate in Mrs. Cooper, (afterwards Mrs. 
Graham ;) but the personal estate vested in her absolutely, 
and the marital rights of her husband, Graham, attached ; 
and that the will of Mrs. Graham was a mere nullity. 
Graham v. GrahanCs Executors, 143 

WITNESS. 

A witness on the part of the defendants, in trover, (or 

slaves, had become their surety ; and to restore his com^ ^ 
petency, the judge on circuit permitted his bond to be 
cancelled on the delivery of the negroes. (On circuit.) 
Sfann v. Brown. 177 
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RULES TO PLEAD, 
t. Every rule to plead shall be posted on one of the front dioon of 
&e court-house. 

ORDERS FOR JUDGMENT. 

n. On affidavit made of the' posting of the rule to ple^, in man^ 
ner aforesaid, if no plea be filed within the nile, the clerk shall enter 
an order for judgment on the record, and in the book of rules ; and 
the plauitiff shaU be at liberty to enter up judgment by default : Pro-> 
vided, that if the defendant, or his attorney, shall apply to the court, 
on or before the second day of the term next after such order is given 
to vacate the said judgment, the same shall be vacated on payment of 
the plaintiff's costs in obtaining such order ; the defendant at the same 
time pleading an issuable plea, and going to trial ingtanter^ (if the 
plaintiff, or his attorney, think proper so to do,) and submitting to such 
other terms, as the court, upon the merits of the appheation, shall see 
fit to impose. 

PLEADINGS. 

in. Replications, and all subsequent pleadingSf shall be filed within 
ten days after posting of the rule to file such plea ; in default whereof 
the plaintiff's attorney shall be at liberty to take his order for judg. 
ment, or the defendant's attorney his judgment, en non pros, which 
may he set aside on motion, at the time, and on the terms and con- 
ditions expressed m the second rule for setting aside orders for 
judgment. 

IV. A copy of every deed, bond, open account, or other writing, 
declared on, shall be filed at the clerk's office, at the time of filing 
the declaration ; and the defendant, or his attorney, «liaU have oyef 
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of the original, if he thinks proper to demand it, before he shall hm 
required to file his plea ; but this demand must be made before the 
rule to plead expires. 

V. If any frivolous or df^ceitful plea shall be filed, the adverse 
party shall not be obliged to demur to the same ; but such plea 
shall, on motion, be rejected by the court, and such judgment, or 
order, shall be avi^arded thereupon as shall be agreeable to jus- 
tice. 

VL No plea of plene administravitf shall be admitted in any ac- 
tion, against executors or administrators, unless the defendant plead- 
ing such plea, do file with the sanpie, in the clerk's office, a fiill and 
particular account of his administration, upon oath, with an office 
copy of the inventory and appraisement of the estate ; to the end 
that it may appear to the court, that the persona] assets of the testa- 
tor, or intestate, are really adminislered to the extent pleaded by the 
defendant. 

VII. Every rule requiring the adverse party to proceed in his 
pleadings, shall be posted in the manner prescribed by the first rule. 

ATTORNIES, &c. NOT TO BE BAIL. 

VIII. No attorney shall be suffered to be bail for any person whom- 
soever, on pain of being struck off the roll ; and the sheriff is hereby 
direeted not to take any such bailt or the bail of any officer of the 
court, on pain of being severely amerced. 

JUDGMENTS. 

IX. The clerks of the respective courts shall keep a book or docket, 
in which, ^t the end of every court, they shall, without fee or reward, 
enter the names of the parties to every judgment entered, with the 
number of the bill, or entry, of such judgment ; and ^ali reserve a 
blank column, or columns, in which shall be ent^ed the execution 
which shall iasne on every such judgment, together with the nature of 
such execution, and the time whe^i issued ; and also when such 
judgment is satisfied. 

X. If any judgment shall not be entered in the same term, or court, 
in which the same shall be obtained, the parties shall be at liberty to 
enter any such judgment, on or before the last day of the court, or 
term, next eneui.g, without pa\ing any other fee for the same, than, 
if such judgments had been entered in the same court, or term, in 
which the same was obtained ; and no judgment shall be entered up 
after such second term, without giving a term's notice to the adverse 
party, or his attorney, of his intention to enter up the same. 

XL No judgments obtained at any <Jircuit Court, shall be entered 
up previously to the day of the court's rising. 

EXECUTIONS. 
XII, All writs of execution shaU be nnurned, regularly, into the 
office of the clerk of the court, from whence they issue, to be there 
filed and kept, and no cl^rk shall affix the seal of the court to any 
renewed execution, unless the one previously issued, be first deli- 
vered to him, to be kept and filed as aforesaid ; or unless authorized 
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by a judge's order, granted od proof of the loss of the previous exe- 
cution* 

DRESS. 
XIII. . The habit of the gentlemen of the bar shall be black gowns 
and coats ; and no gentleman of the bar shall be heard if otherways 
habited ; nor shall any member of the bar be allowed to take his seat 
there, unless he be first robed ; ner to continue seated, unless he also 
continue in his. robe : and it shall be the duty of the sheriffs to attend 
to the execution of this rule. [See Rules^ JaniMry^ 1836.] 

XIV. The clerk and sheriffs shall also wear black coats ; and the 
sheriffs a military hat and sword. 

RENUNCIATIONS. 

XV. Whenever a renunciation of inheritance, or dower, shall be 
taken under a commission, one at least, of the oonimissioners, shall 
make oath before some magistrate, that such commission was duly 
executed ; and all such renunciations and conunisaions, shall be duly 
recorded. 

INSOLVENT DEBTORS. 

XVI. Whenever any person shall apply for the benefit of the in- 
solvent debtors' acts, or of the prison bounds' act, if he should fail to 
make his motion on the day upon which his creditors are required by 
his advertisement to show cause, he shall in addition to the notice 
published in the gazette, cause three days notice to be given to the 
persons at whose suit he may be in custody, or their attoriiies, of the 
day wherein he intends to move that his petition be taken into consi- 
deration. 

DOCKET, 

XVII. All issues shall be entered on the docket before the court 
meets, on the first day of the term. 

XVIIL All issues entered on the docket shall be called over, and 
tried in their order as docketed. 

XIX. That all cases for new trials shidl be placed at the head of 
the docket. 

XX. That all causes continued by consent, be placed at the foot of 
the docket. 

XXI. I i any issue writ of inquiry, or summary process docketed, 
shall be called at four courts, and not tried, the plaintifi* shall be called, 
and if he does not immediately go to trial, be shall be non.suited ; 
unless it shall appear that it had been continued at defendant's mo- 
tion, or other satisfactory cause shall be shown to the court, on oath, 
to prove it was not postponed from the plaintiff's neglect ; or unless 
the defendant should, at such fourth calling, obtain a further conti- 
nuance. 

Nothing in this rule shall be construed to prejudice defendant's 
right of calling for a no:i.su>t at any previous court. 

XXII. No clerk shall enter a cause upon the docket until the 
pleadings are fully made up. 

XXIII. No cause shall be entered upon the docket except by the 
clerk, or his deputy. 
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« 

XXIV. Causes marked on the docket, *' plea withdrawn," or « writ 
of inquiry/' shall not be placed on the docket of the next term, with, 
out special permission of the court. 

XXV. Upon calling the docket, no motion for a continuance shall 
be granted on the ground of absence of a witness, without an oath, 
to the following effect, to wit : that the testimony of the witness will 
be material to support the action, (or defence,) of the party moving ; 
that his motion is not intended for the purpose of delay ; but solely, 
because he cannot with safety to his cause, go to trial without such 
testimony ; that he has made use of due diligence to procure the 
witness ; or of such other circumstances, as will satisfy the court, 
that the motion is not intended merely for delay. And in all cases, 
where a wnt of subpoena has been issued, the original shall be pro- 
duced, and proof of the service, or of the reason why not served, exkm 
dorsed thereon ; but if lost, the same proof shall be offered^ with the 
fbdditional proof of the loss of the original subpoena. 

XXVI. When the issue is made up, the parties shall be bound to 
oome t'l trial, at the ensuing term, without a notice of trial. 

XXVIL The clerk shall regulariy preserve every docket, as a re. 
oord of the court ; and on each docket that he shall make out, he 
shall not only number the causes thereon, but shall mention the num* 
1)er of terms, that they have been at issue. 

XXVIII. The clerk shall always prepare a docket of the traverses, 
at each Court of Sessions, which shall be called in due order, and 
the cases shall be disposed of as they are called. 

XXIX. After the court is opened, and until it adjourns each day, 
the judge's dockets shall not be subject to the inspection of the bar, or 
their clients. 

XXX. The court will proceed to call over the docket of writs of 
inquiry, or process, each day previous to calling the docket of issues, 
until they shall have consumed one hour, or at any other time, when 
not occupied by other business. 

XXXI. If the business of the sessions should not occupy the court, 
till the usual hour of adjournment, the business of the Common Pleas 

, shall always be immediately commenced. 

WRITS OF INQUIRY. 

XXXII. All causes on which writs of inquiry are to be executed, 
shall be entered on a docket to be kept in the clerk's ofEce, for 
that purpose, on or before the meeting of the court, on the first 
day of the term ; and no writ of inquiry shall be executed in any 
case, not docketed. 

XXXIII. If any rule to plead should expire during the term, and 
the defendant fail to plead, the plaintiff may take his order for judg. 
ment, docket his cause among the writs of inquiry, and execute his 
writ of inquiry during the same term, according to the act in such 
case made and provided. 

XXXIV. Writs of inquiry shall be entided to precedence, accord, 
ingto their order on the docket. 

SUMMARY PROCESS. 

XXXV. AU causes within the sunmiary jurisdiction of this court, 
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«ha11 be entered on a docket, to be opened in the clerk's office for 
that purpose, on or before the meeting of the court, on the first day 
of the term ; and no cause shall be heard,, if not so docketed. If the 
plaintiffs do not enter such causes on the docket for trial, the de- 
fendants may, at any tme, during the term, enter them for dis- 
mission. 

XXXVI. If the plaintiff in an action, by summary process, shall 
desire to have the benefit of defendant's oath, he shall state, in wri- 
ting, the points to which he shall require his oath, and serve him with 
A copy thereof, with notice of such his intention, at least one day be- 
fore the hearing of the cause ; and defendant may either give his an- 
jBwer in writing, to be sworn to before the clerk, or ore tenus in open 
court ; and if a defendant shall desire the benefit of the plaintiff's 
oath, he shall proceed to require it in the same manner ; and in case 
either plaintiff or defendant shall be absent, from and without the li- 
mits of the State, and it shall appear to the court, by application, made 
on oath, that the testimony of such absentee is necessary to the 
justice of the case, the person who is desirous to obtain the same, 
may issue a commission for that purpose, and a term shall be allowed 
to the party applying. 

XXXVII. In all actions within the summary jurisdiction of this 
court, a copy of the deed, note, open account, or other writing, on 
which the action may be founded, shall be endorsed on, or annexed 
io both the copy process^ and origind. 

JURIES. 

XXXVIII. To all writs of venire^ issued for summoning jurors, 
the sherifi^ or his deputy, shall make a return, on oath, written at 
length, before the clerk of the court from which the venire issues, of 
the service of the summonses, or notices, served on the persons whom 
he is commanded to summon ; and such return shall be made by the 
sheriff, or such of his deputies, as shall respectively serve the same, 
immediately on their return from serving them ; the sheriff, in his re- 
turn, shall make one class of those who were summoned personally ; 
a second class of those for whom summonses were lefl at their houses ; 
and a third of those who could not be found. 

XXXIX. If any juror, once impanelled, and sworn, shall refuse 
ei neglect to attend punctually, on the call of the panel, every morn- 
ing, the clerk shall note such default ; and the defaulter shall be forth- 
with served with a rule, to show cause why he should not be fined 
for his default. If upon service of such rule, he shall foil to come 
immediately into court, to make his excuse, or such excuse should 
appear to the court insufficient, such juror shall be fined according 
Io law. 

AWARDS. 

XL. Upon the return of an award, or umpirage, a one day ruto 
•hall be served upon the party, or his attorney, against whom the 
irward or umpirage, shall be made, to show cause why the award, 
or umpirage, should be confirmed ; and if the award or umpirage 
fhoold b« f oDfirmcd by the courti then judgment shall be thereon 
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entered, and judgment issued against the body, or goods, of the par- 
ty* in the sanie manner as if a judgment had been obtained on verdict. 

DECLAR4TIONS not to be takbn fbox thb OFFICE. 

XLI. No clerk shall permit a declaration to be taken from his of- 
fice, afler it is filed, until issue be joined, or an order for judgment ob- 
tainijd. In the former case, the plaintiff only shall be entitled topos- 
session of the pleadings ; in the latter, the party in whose favour the 
order for judgment is entered ; either party shall be at liberty, at any 
time, to inspect the pleadings, and to take a copy thereof. 

XLII If the plaiatifT should not die his declaration before the first 
day of the second term, after the return of the writ, he shall not be 
permitted to file it aflerwards, without obtaining leave to do so ; and 
he shall give four days notice to the adverse party, of the time and 
place, wfien a id where he intends to move for such leave, unless the 
motion is made in open court, in which case, one day's notice will 
be deemed sufficient. 

FORECLOSING MORTGAGES. 

XLIII. In suits, on bonds, or other papers secured by mortgage 
of real estate, the plaintiff shall obtain judgment as in other cases * 
and if he wishes to have a special order for the sale <^ the property 
mortgaged, he shall, at any time pending the suit, or after judgment, 
file a suggesiion, stating the time when, the parties by, and to whom, 
and the coaJitioiis upoa, wnich the same was made, and the de&crip- 
tio«is, buttings, and boundiaga of the land, and such. other particulars, 
as may be necc^s.^ary, to briug all the chrcumstances before the court ; 
and when this is tloun, n*^ shall serve on tbe defendant, or bis attor- 
ney, a teti day rule, to show cause why duch mortgaged estate should 
not be ordered to be S'j'ld ; and upon ttie retora ot that rude, he may 
m ve the co"rt for such order. 

XLIV. Orders for the sale of mortgaged fnroperty to efiect a fore- 
closu/e m tim conr., shall be to the following effect: That if riie de- 
fendajit shall not witnin aiter this date, pay 

to the plaiiiLiff the fall amount of principal, interest and costs, due by 
hiJiJ, Oil ttiat day, the sheriff shall proceed to sel] the premises on a 
credit ot months ; the titles to be signed, but not deli- 

vered, ufitil the money be paid according to the terms of sale ; and 
if ine amoant af the purchase money be not paid, when due, the 
sheriff shiili re-seil, by virtue of the same levy, on account of the 
former purcnaier, tor cash. 

SHERIFFS' SALES. 
XLV. All sheriffs* sales of lands, houses, and negroes, shall be 
held, and take place at the court-houses of the several districts, re- 
spectively ; and liousehold furniture, plantation untensils, carts, wa- 
gons, stock of horses, cattle, and such other personal effects, shall be 
sold at the discretion of the sheriffs, either at the respective |>lanta. 
tions, or phces where seized ; or at the nearest convenient j^oblic 
place thereto : which place shall always be mentioned in the she- 
riffs' advertisement. 
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MOTIONS AT THE CIRCUIT TRIAL COURT. 

XLVI. Every attorney who shall think proper to bring forward 
any motion, against the decision of a Circuit Court, or question on a 
point of law, shall give notice thereof in \Rrriting. with the grounds 
CD which he intends to rest his motion, to the opposite attorney and 
the presiding judge, before tbf: rising of such court. 

XLVil. Whenever any motion is to be brought before the judges, 
at Columbia or in Charleston, a brief, setting forth so much of the 
circumstances of the case as may be necessary to bring fully before 
the court every point to be decided by them, shall be served by the 
party making the motion, upon each of the judges, at the opening of 
the court, on the first day at Columbia, or three days before the meet- 
ing of the court in Charleston, if the case is to be argued there ; the 
brief shall also contain the grounds on which the party means to rest 
bis motion : and if he means to offer any affidavits to the court, the 
adrerse party shall be served with copies of them, so as to allow a 
reasonable time for answering them, or such affidavits shall not be 
heard. If any party giving notice of his intention to make such a 
motion, shall fail to comply with this rule, or fail to docket his case 
before the meeting of the judges, on the first day, his motion, or rule, 
shall be discharged* upon application by the adverse party. — No 
ground of objection in any such case, shall be taken by the counsel 
which is not expressed, or necessarily implied in the brief and notice, 
or which was not made in the court below. 

XLVIII. On the first day of the sitting of the court, either at 
Charleston or Columbia, the causes in which s^ch notices have been 
given, shall be entered on the paper of causes : and no cause shall be 
heard unless so entered. 

XLIX. In every case, where notice of any such intended motion 
vhall be given, the attorney who has given it, shall prosecute it to a 
decision, agreeably to his notice ; or the adverse attorney shall be at 
liberty to proceed in like manner, as if no notice had been given. 
And in case any cause shall be adjourned from one court to the 
other, the same shall be prosecuted in the court to which it is 
adjourned, in like manner, at the next succeeding court ; otherwise 
the adverse attorney shall be at liberty to proceed in hke manner, as 
if no notice had been given : Provided, nevertheless, that in all cases 
in which good and sufficrent cause shall be shown, the court may 
grant further time for hearing such motion. 

L. In all cases in which a party shall receive notice of a motion 
for a Uk-.w trial, or in arrest of judgment, he shall have leave, notwith- 
standing, to enter up his judgment, and lodge his execution to bind 
property ; but if the motion be sustained, the judgment and execu- 
tion shall be wholly set aside. 

LI. When the court is open, and sitting, no rule or order shall be 
granted, or made, which can be obtained in cour&<e at the clerk's of- 
fice, unless specially ordered by the court ; nor tshall any paper be 
filed in court, during the hours of the court's being open ; and every 
rule or order made, ai:d every filing of any paper, contrary to this 
rule, shall be void. 

LIl. No defendant, in the Court of Sessions, shall be at liberty te 
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submit any affidavit to the court, which goes to deny matters of facf / 
afler a verdict a^nst him ; but shall confioe him8elf to matters in 
extenuation, or mitigation only ; and these affidavits shall be filed, 
80 as to allow the attorney general or soUcitor, a reasonable time te 
answer them, or they shall not be heard. 

LIII. On all rules to show cause, the party called on shall begin 
and end his casue ; and on all special matters, either springing out 
of a cause at issue, or otherwise, the actor, or party, submitting a 
point to the court, shall, in like manner, begin and close ; and so 
shall a defendant, who admits the plaintiff's case, and takes upon 
himself the burthen of the proof, have the like privilege. 

LIV. No attorney of this court, shall ever attempt to argue or 
explain a case, after having been fully heard, and the opinion of 
the court has been fully pronounced, on pain of being considered in 
contempt. 

LV. Every motion made, for any rule or order, shall be submitted 
to the court in writing, by the counsel who makes it ; and if granted 
by the court, shall be delivered to the clerk. 

LVI. The clerk of each court shall keep a book, in which shall 
be entered the names of all persons who have been sununoned as ju- 
rors, or bound in recognizances, and have made default ; and shall 
note, op(>osite to the name of the defaulter, whether he be fined or 
excused ; and if fined, the amount of the fine ; or by whom, and 
wh^n excused ; and the clerk shall enter into this book, the amount 
of fines laid, or incurred by law, by any other persons than those 
referred to in this rule, with the names of such persons as are fined» 
or who incur them, in a column, showing when the fine was paid, or 
why it was not. 

SURVEYS. 

LV(I. Surveys of lands in any quantity, of two hundred acres, or 
less, shall be laid down by a scale of ten chains to the inch ; all over 
that quantity by a scale of twenty chains to an inch. 

LVllI. No survey, made under a rule of court, shall be received 
in evidence, unless it appears, (hat, at least, fifteen days notice of the 
time and place of commencing such survey, was given to the oppo- 
site party, by the one who offers it in evidence. 

LIX. Every surveyor shall represent in his plat, as nearly as he 
can, the different enclosures of the parties, and the extent, or bound* 
aries, within which each party may have exercised acts of ownership. 

LX. Afler a cause has gone to a jury, and any evidence been 
heard in it, neither party shall be allowed to make any objection to 
a rule of survey, made in the case, or the manner in which it may 
have been obtained, or the survey executed. 

COMMISSIONS. 

LXI. Upon every commission, returned by the post, one of the 
commissioners who exalnined the witness, shall indorse and sign a 
certificate, that the same was lodged, by himself, in the post-office ; 
or publication shaU not be ordered. 

LXII. Commissions for examining witnesses, when executed, may 
be returned by post, provided they be sealed up, directed to the clerk 
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bt ih^ 6ourt from which they issue ; deposited in the post-office by- 
toe of the commissioners, 

CONSTITUTIONAL COURT. 

LXITI. No motion brought up by defendant fromfthe Court of Ses. 
•ions, in any district^ for a new trial, or in arrest of judgment, shall 
be heard by the Constitutional Court, unless the defendant be pre- 
sent ; and if he be not (present, the motion shall be dismissed without 
argument, unless his absence be occasfoned by imprisonment or sick- 
ness. 

LXIV. It having been decided by the Constitutional Court, at 
Columbia, that all motions to be brouglit before that court, from 
any district on the eastern circuit, shall be heard in Charleston ; 
no such motion shall hereafter be heard any where else ; all mo- 
tions to be brought from any 6ther ditSrtrict, shall he heard at Colum- 
bia only. 

LXV. Every brief, served upon the judges, shall be written upon 
a sheet of paper, of the Aite of propatria paper ; and shall be indorsed 
with the names of the plaintiff and def^d«uit, and of their attorneys^ 
with ihe district, term, and year, when, and the naine of the judge be- 
fore whom the cause was trie€^ wtth tte nstura of the motion, as fo^' 
example : — 

Lancaster, April, l802\' ^. 
A. B. Plaintiff^ E. F. Plaintiff's Attorn, i Motion 

C. D. Defend, y C. H. Defehd.'s Attorn, y new trial- 
Tried before iudge -^ — . 

JURIES ANt) ^tlROftS AND VENIRES. 

LXVI. The sheriff, or hb deputy, shall serve a written summons' 
on each juror, expressing the day, hour, and court, at which he is to' 
appear, and the penalty fof default : and, also, whether he is to serve 
as a grand juror, of petit and common pleas juror, and if he negleci 
to comply with this ntle^ or any part of the 10th section of the old 
jury law, passed dOth August, 1731, he shall be amerced according 
to the 17t^ and 25th sections of the said jury law. 

LXYII, Within ten days after the adjournment of each 6ourt, the 
clerk thereof shaU issue to the sheriff, a writ in nature of a scire 
facias upon a recognizance, commanding him to summon 6ach and 
every juror, noted for default at that court, to shew cause, by affida. 
yit, at ten o^clock on the first day of the next term, why they should 
not be fined according to law, for failing to attend and serve as grand 
or common pleas and petit jurofS*^ as the cas6 may be. And the she- 
riff of each district, upon receipt of such writ, shall proceed to serve 
on each juror, mentioned in the said writ, a notice in writing, to ap- 
pear accordingly, which notice shall be either served personally, or 
left at his usual place of residence. And on the day prescribed by 
law, for the return of writs, the sheriff shall regularly make return of 
the said writ, and at the meeting of the court, the clerk shall deliver 
all these writs to the attorney general, or solicitor, who shall, on 
the second day of the term, move the court for executions on the 
same. 
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LXVIII, After drawing every jury, the clerk shall fold ap Ae 
names of the jurors drawn, in paper, and indorse thereon when they^ 
were drawn, and for what terra, 

CONSTABLES. 

LXIX. In each district, at least, eighteen constables shall be ap^^ 
pointed, and, at least, that number shall be always kept up. Nine of 
them in rotation, shall be summoned in writing by the sheriff, to at- 
tend each court. Those who do not appear, according to their sum-^ 
mons, shall be proceeded against by the clerk, sheriff, and attorney 
general, or sohcitor, in the manner prescribed against jurors who 
make default, unless the court think fit to proceed more summarily 
against themiL' 

LXX.^ Every clerk shall keep a separate and accurate list of all 
the Constables appointed, placing their names in one column, the 
dates of their qualifications in another, and the dates of their deaths^ 
or discharger in a thirds 

LXXL Kvery sheriff shall always keep, at least, nine staves in 
good order, for the constables, on pain of being amerced. 

SHERIFFS'^ SALES IN GEORGETOWN. 
LXXIL All sheriffs' sales in Georgetown, shall be made at the 
market. 

EXEMPLIFICATIONS. 
LXXIIL' It shall not be necessary, hereafter, that the clerk shall 
swear to any exemplification certified from his ofiKce. 

RULES. 
LXXIV. Every clerk and sherifi^ who cannot produce all the rules 
of court, when required, shall he fined ten dollars for each de- 
fault. 

FILING PAPERS. 
LXXV. No declaration shall be filed, unless- written cross*- wise* 
upon a whole sheet of paper, of the size of propatria paper, and 
folded end indorsed according to established custom ; nor shall any 
plea, demurrer, or other pleading, be filed, unless written upon 
the declaration, or upon, at least, a half sheet of paper of the same 
size. 

MOTIONS AT CHAMBERS. 
LXXVI. At Chambers, no raotioii for a rule to show cause, why 
any judgment, or execution, should not be set aside for irregularity, 
or other cause ; or why the proceedings upon any judgment, or exe- 
cution, should not be staid, shall ever be heard, unless the party in- 
tending to move for it, shall have previously given to the adverse 
party reasonable notice thereof, in writing, and shall also have served 
upon him, copies of every affidavit, and office certificate, intended to 
be submiited to the judge, so as to allow him sufficient time to answer 
the same by Counter affidavits, and certificates, if necessary ; and the 
party about to make the motion, shall prove, by a sufficient affidavit^ 
before he is heard, that he has complied with every particular requi- 
red by this rule^ 
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LXXYIL No motion of the nature of those mentioned in the last 
rule, shall ever be heard at Chambers, unless it shall appear, by a suf. 
ficient affidavit, that the ground of such motion was unknown, or that 
at was never in the party's power to have made such motion in open 
oourt, during any previous court. 

ADMISSIONS. 

LXXVIII. In the absence of any party, or his attorney, no ad- 
mission shall be received, in any case whatever, by the court, unless 
such admission be produced, in writing, and filed, or proved, accord- 
ing to the rules of evidence. 

LXXIX. A copy of the indictment, in cases of felony, shall 
be obtained by order of the judge, before whom the cause was 
brought, before an action of maUcious prosecution shall be com- 
menced. 

LXXX. No person indicted, shall be tried, unless personally pre- 
sent. 

LXXXI. In all cases wherein no particular rules are herein before 
fiiet down, the practice of the Court of Common Pleas at Westmin- 
ster, shall be pursued, so far as the same be not repugnant, or contrary 
to the above rules, or the laws of this State. 

LXXXII. All rules and orders heretofore made, for regulating 
the practice of this court, shall be, and they are hereby wholly re- 
pealed. 

J. F. GRIMKE, WILLIAM SMITH, 

E. H. BAY, ABRAflAM NOTT, 

JOSEPH BREVARD, C. J. COLCOCK. 

Charleston, May 7, 1814. 

ADDITIONAL RULES. 

LXXXin. In all actions of trespass to try title, where the defend- 
«nt shall set up a title to the land in question, or any part thereof, ei- 
ther by possession or otherwise, he shall be required to plead the 
same, and in his plea, shall set out the land so claimed by him, by 
metes and bounds, with the same precision as the plaintiff is required 
to do. 

LXXXIV. Whereas doubts have arisen, whether the judge who 
presided at the trial before, should be served with a brief or not : It is 
hereby ruled, in future, the attorney appealing, shall deliver his brief 
to the judge who presided at the court below, on the first day of the 
meeting and sitting of the Constitutional Court, next ensuing each 
trial below, and shall deliver the briefs for the other judges at the 
time that the cause is called. 

CONCERNING BRIEFS. 
LXXXV. In every case brought before the Constitutional Court, 
where the motion is to arrest the judgment, or reverse a decision 
made on demurrer, it shall be the duty of the counsel submitting the 
motion, to bring up a copy of ihe proceeding, to set forth m the 
briefs served on the judges, so much of the record, or pleadings, as 
oaay be necessary, to a clear understanding, of the point or question 
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of law intended to be discussed ; and also, to point out particidailf , 
the defect or deiects, meant to be insisted on by way of appeal. 

CONCERNING COUNSEI,. 

LXXXVI. Not more than two counsel shall be heard on eaci| 
inde, in any case argued in the Constitutional Court, except in crimif 
nal cases affecting the life of a party. 

LXXXVU. That where an issue out of the Court of Equity is 
directed to be tried in the Court of Common Pleas, that the clerk 
of this court shall give it place on the docket, from the time that 
apphcation shall be made, so to docket it, and not to prefer it to other 
causes, which shall have been previously inserted on said docket. 

LXXXVI If • That where a tenant is sued ibr land, of which he i^ 
in possession, that the real owner, or his agent, or attorney, may en? 
ter himself on the proceedings, as the defendant in the suit, and shall 
be entitled to make such defence, as if he had been the original de? 
fendant in the action. 

CONSTITUTIONAL COURT. 

Thijrsdat, Mat 15, 1817. 

RULE LXXXIX. In all actions, already commenced, or hereafter 
to be commenced, by vendue masters, under the act of die 17th 
March, 1785, against purchasers at their sales, or against vendue 
roasters, under the act of the 15th of December, 1815, who have 
failed to pay over the proceeds of sales, the plaintiff shall be at li* 
berty to file his declaration immediately on the return of the writ, or 
as soon thereafter, as he shall think proper : and the clerk shall sign 
a rule for the defendant to plead within ten days, upon application to 
him for that purpose-*^ copy of which sha)! be served on the defend* 
ant, if he reside within the city of Charleston-vif he reside without 
the said city, posting the same i)p at the door of the court-house^ 
shall be deemed sufficient service^ And if the defendant shall nojt 
plead within the time aforesaid, the plainti^ shall be entitled tp his 
judgment by defeult; and in- all such cases the presiding judge ahall 
assign a day of trial, at as eariy a period as may be convenient, with- 
out regard to the order in which they stand on the docket. 

XC. That in every case, in which a new trial has been granted 
iduriiig the present court, or in which a new trial shall be granted, at 
any future court, the costs shall abide the event of the suit, except 
where there is, or shall be a special direction given respecting the 
jcosts. [January 18, 1818.] 

XCl. Not more than two counsel ^all hereafter be heard on the 
same side, of any cause in the Court of Common Pleas ot Sesaionis ; 
nor shall any assistant counsel be heard on the part of any prosecu- 
tion in the Court of Sessions : Provided, however, that in ci^pital cri- 
minal cases, the court may, in its discretion, allow assistant counsel on 
the part of the prosecution, on the application of the attorney general, 
or solicitor, or additional counsel on the part of the prisoner, on hlf 
l^pplication. [April 18, 1818.] 
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IN THE CONSTITUTIONAL COURT, 

Chableston^ January 12, 1820. 
XCn. Orderedy That the rule, numbered tweaty-one, of the rules 
pf the Court of Sessions and Common PleaSf made July the first, one 
{thousand eight hundred, be re-established, as follows : 

** If any causes remain uncalled, for want of time, they shall stand 
first m order on the docket for the ensuing term ; and the causes that 
have been called, shall stand next in order. The causes newly docketed 
shall be entered last." 

Chaklbston, January Tebh, 1824. 

XCIII. In all cases hereafter to be tried in the Constitutional 
Court, it shall be the duty of the counsel, or attorney, bringing up the 
same, to furnish the State Reporter with a copy of the brief, delivered 
to the court; before the case is heard. 

XCIV* At the sitting of the Circuit Courts in Charleston, hereaf- 
ter, the writ of inquiry and summary process dockets shall be called 
only on the Saturday of each week, during the term, unless wore 
time be thought necessary, in which case, the presiding judge may 
set aparty and assign such other day, or days, as he may deem qo- 
pessary. 

XCV. In the other districts, these dockets shall be called and dis- 
posed of, on the first day of each term, if practicable, aud shall not 
be again called, unless the presiding judge shall think proper to assign 
§, subsequent day for the cases undisposed of. 

IN COURT OF APPEALS, 

AfriXi Tebk, 1833. 

XCVl. The court proceeded to read and adopt the foUowing 
fijles, viz : 

First. The clerk of the Court of Appeals, shall not hereafter 
pocket any case, until a copy of the decree of the Chancellor, or the 
priginal report of the presiding judge, shall be delivered to bin) ; it 
shall be the duty of the clerk to iurnish copies of said decree or re- 
port to any party in the appeal, and charge the party, or parties, for 
jthe same, with the costs for copying. 

Second. The register in the Court of Equity, (who is the clerk 
4>f the Appeal Court,) shall not be required to produce any original 
papers, but the party desirmg the same* shall obtain copies ; the ori- 
j^inala will not be allowed to be brought into court. 
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ESTABLISHED BY ORDER OF THE JUDGES. 

Rule I. No subpcBiia or other process for appearance shall issue 
(except in cases to stay nraste) till after the bill is filed. 

II. All subpoonas ad respondendum shall be served personally, or 
where the defendant cannot be found, but is within the State, by leav- 
ing a true copy of the writ at the dwelling house, or most usual and 
notorious place of residence or habitation, of the person to whom 
directed. 

in. In case the defendant do appear, he shall eonstitute a solicitor 
to appear and act for him, so far as a solicitor can or may lawfully 
act, during the continuance of the suit, and file the warrant or order 
to appear lor him in the register's office. 

IV. In case the complainant reside out of the State, the defendant 
may, at any time after the service of the subpcena, obtain an order for 
the complainant to put in security for costs, before the master or com- 
missioner ; and if such security be not put in within thirty days after 
the service of such order on the complainant's solicitor, the bill shall 
stand dismissed, unless the master or conunissioner, on cause shewui 
shall ^rant further time. 

V. Every demurrer shall express the several causes of demurrerp 
and shall be determined in open court. 

VI. Upon any olip or mistake in the bill, the plainti^ on motion 
before the master or commissioner, may, (within thirty days after de- 
murrer put in, and notice thereof,) amend, on payment of costs. 

VII. If the demurrer be admitted by the plaintiff to be good with- 
in thirty days afler filing it, and he doth pay the defendant, or his so- 
licitor, the costs, then the bill shall be dismissed of coui«e, without 
motion ; unless both sides agree ""to the amendment of the same : 
But such dismission is no bar to a new bill to be exhibited by the 
plairititf. 

VIII. In case the plea or demurrer be allowed, the complainant's 
bill shall be dismissed with costs ; and if the defendant's plea or de- 
murrer be overruled, the defendant shall pay costs. 

IX. If the deteudant plead that there is another suit depending for 
that very cause, or that the cause had been formerly dismissed, and 
the dismission signed and enrolled in the court of equity, if the plain- 
tiff be not satisfied therewith, the same shall be referred to the master 
or commissioner in equity ; and if it be determined against the plain- 
tiff, he shall pay coats to the defendant ; but such reference must be 
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procured by the plaintifT, and a report thereon, within thirty days af- 
ter filing such plea, otherwise the bill to be dismissed of course* 

X. Pleas to the jurisdiction, and pleas of any matter of record, 
or of matters recorded in this court, need not be upon oath : but 
pleas in bar, founded on matters in pais, are to be on oath. 

XI. Upon demurrer being ovenuled, the defendant shall pay costs, 
and put in plea or answer, within thirty days thereafter ; in like man- 
ner if a plea be overruled, the defendant shall pay costs, and put in 
an answer within the same time ; and in like manner if a defendant 
on exception taken, be ordered to make a better answer, he shall pay 
costs, and put in his amended answer within the same time : other- 
wise in such cases, an attachment shall be granted, or the bill be ta- 
ken pro confesso, at the election of the complainant; unless in either 
case further time be obtained according to the 13th section of the act 
of assembly, passed iu December, 1808. 

XII. If the defendant appears by solicitor, upon affidavit made 
that such defendant u absent from the state, then a commission shall 
be granted by the register or commissioner, directed to two or more 
persons of credit to take and certify the answer ; and the form of the 
oath shall be endorsed on the answer, be subscribed by the defendant, 
and be certified by the commissioner, as having been subscribed and 
sworn ; and where the defendant shall reside wnthin the state, and 
shall have appeared as aforesaid, he shall be at liberty to swear to his 
plea or answer, before any judge or justice of the peace Qt this state, 
and the form of the oath shall be endorsed on the answer or plea, be 
subscribed by the defendant, and be certified as aforesaid, by such 
judge or justice of the peace ; and where it may be necessary that 
any bill or petition be sworn to, the same may be sworn to, certified 
in the same manner. 

XIII. An answer, charged as a defendant's own act, must be 
without saying to his remembrance, or as he believeth, if laid to be 
done five years before, unless the court upon exception taken, shall 
find special cause to dispense with so positive an answer: and if he 
deny the fact, he must traverse or deny it directly, and not by way of 
negative pregnant, 

XIV. In case the answer is imperfect, the complainant in thirty 
days after he can procure a copy of the answer, shall put in his ex- 
ceptions : otherwise, none to be admitted, without a particular order 
of the court, if sitting, or the master or commissioner in equity in 
case the court is not sitting — But in cases of injunction, orne exeat, 
the court on cause shewn, may require exceptions to be filed within 
a shorter period. 

XV. If the defendant shall fail to amend his answer, the excep- 
tions within fifteen days after filing thereof, and notice to the defend, 
ant, shall be heard before the master or commissioner, in equity. 

XVI. The exceptions taken and specified, to be alone insisted on, 
and no new exceptions put in. 

XVII. If the answer be certified insufficient, the defendant is to 
pay costs ; but the defendant may have liberty to appeal trom the re- 
port of the master to the court. 
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XVIiL If the answer be re|K)itGd good, the plaintiff shall pay th^ 
defendant's costs. 

XIX. The complainant upon bill filed, and thirty days after subpoena- 
served, and defendant on plea or answer filed, may obtain a comrais. 
sion to examine witnesses, resident out of the State, on application ia 
the register or commissioner, giving teh days notice thereof to the op- 
posite party, and serving him at the same time with a copy of tfie in- 
terrogatories to be annexed ; and if he does not put in cross-inter- 
rogatories before the expiration of that time, a commission shall bet 
granted to the party applicant exparte i There shall be four commis- 
sioners, two to be named by each party, unless the opposite party 
shall not join in the commission, in which case they shall be named 
exparte, by the applicant, and the commission may be executed by 
any two or more of them. 

XX. Witnesses unable to travel from age, sickness, or infirmity, 
may be examined by commission, if ordered by a judge or commis- 
sioner, on motion and affidavit ; the apphcant giving the same notice/ 
and taking out his commission in other respects, as prescribed by ther 
preceding rule. 

XXI. Commissions, when executed, shall be sealed up by the com- 
missioners, who shall execute the same, and directed to the register 
or commissioner of the court from whence they issue, and shall 
not be opened, but on motion in open court, or by consent of parties 
in writing. 

XXil. If the plaintiff shall fail to appear and prosecute his suit, 
the bill shall be dismissed, unless the court, on cause shewn, shall al- 
low him further time ; such dismissal, however, shall not be a plea 
in bar to a new bill, but a second shall. 

XXIII. If the defendant shall not appear and defend the suit, the 
bill and answer shall be read ; if the court, upon hearing, shall find 
cause to decree for the plaintiff, yet a day shall be given for the de- 
fendant to shew cause against the same ; but before he be admitted 
thereunto, he shall submit to such conditions as the court shall see fit 
to impose. 

XXIV. Decrees may be enrolled at any time, not exceeding twelve 
months, afler they shall be pronounced ; unless by special order of 
the court. 

XXV. No execution or attachment for the enforcement of a de- 
cree, shall issue, nntil thirty days afler the rising of the court, during 
which such decree was pronounced : and if there be an appeal, then 
such execution or attachment shall not issue until thirty days afler 
the adjournment of the Court of Appeals, at which the cause shaH 
be determined, and all executions shall be returnable on the first day 
of the term, next after the same shall issue : unless otherwise ordered 
by the court. 

XXVI. — (fos CHARLESTON.) The master or commissioner in all 
cases of reference, having prepared his report, shall issue a sum- 
mons for the parties to attend him and peruse the same. And if ei- 
ther party is dissatisfied therewith, he shall within ten days after the 
time fixed for attendance, state his exceptions in writing, and take out 
a summons to be heard thereon ; a copy of which, he shall serve on 
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the adverse party, or his solicitor, at least three days before such hear-< 
ing : and the master or commissioner shall, thereon, finally determine 
and report. 

XXVII.—- (fos thb country.) On the circuit, notice of all re- 
ports made in vacation shall be served on the parties, or their solicit 
tors, on or before the first day of the next term ; and the party dis- 
satisfied therewith, shall file his exceptions, and give notice thereof 
on or before the second day of the same term. Notices of all re- 
ports in term time^ shall be immediately served on the parties or 
their solicitors i and the party dissatisfied therewith, shall, within one 
day after such notice, file his exceptions } that in all cases where 
such exceptions are filed, and notice given^ the commissioners shall 
immediately proceed to hear, and thereon finally determine, unlesH 
he shall allow further time. 

XXVIII. The injunction to stay proceedings at law, must be served 
either on the party himself, his counsel or solicitor, as the cause re- 
quires, and afterwards filed in the office of the clerk of the Court of 
Common Pleas. 

XXIX. All caused shall be docketed ten days before the meeting of 
the court ; and no cause shall be docketed, until the pleadings are 
complete, and filed.' 

XXX. — (foh chakleston.) Briefs shall be served with the regis** 
ters of the respective Circuit Courts, and Courts of Appeal, three 
days before the meeting of the courts ; and no cause will be heardi 
unless briefs are so delivered. 

XXXI. (fo9 the couhtrt.) On the circuit, all briefs shall be 
served, on or before the meeting of the court* 

XXXII • A decree being fully perfornAed, the party satisfied, shall, 
on apphcation made to him, enter satisfaction in' a book to be kept for 
that purpose, by the register or commissioner, and on the enrolled 
decree, (if the same be enrolled,) and the register or commissioner 
shall grant certificates of satisfaction on application therefor. 

XXXIII. When the bill or petition is dismissed, the costs shall be 
paid by the complainant ; when sustained, by the defendant, unless 
otherwise ordered by the court : the party,- in either case, entitled 
thereto, may have an attachment, or execution for enibrcing payment 
thereof. 

XXXIV. Sundays are to be included in all the calculation of time 
under the preceding rules. 

XXXV. — (for CHAHLEStoN.) The bill being taken pro confessOr 
the order therefor, can only be set aside where the defendant shall 
give ten days written notice in Charleston, prior to the ensuing term^ 
of his intention to apply for the same, on the first day of such term, 
and shall have previously filed, or on making the application, shall 
produce a full and explicit answer or plea, with a brief for the court, 
and shall docket the cause for bearing, at the said term, and submit 
to any further conditions the court may impose. If complainant be 
dissatisfied with the answer, he may, within ten days, tender excep- 
tions, and if, on reference thereof, the answer shall be adjudged in. 
sufficient, the bill shall be absolutely ordered to be taken pro confesso.- 
But in making a final decree, where a bill has been taken pro conletso. 
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the court will require such proofs as shall satisfy it of the justice of 
the complainaiit's demand ; and the defendant may be heard touch, 
ing the merits so diBclosed, and may take advantage of any matter 
winch would have been good cause of demurrer, but not of such as 
ought to have been presented by plea or answer. 

XXXVL^FOK THE cetnvTAY.) ' lli^ bill being taken pro confesso, 
the order therefor can be set aside, only where the defendant shall 
apply for the same on the first day of the meeting of the court, and 
shall have previously filed, or, on making such applica^n, shall pro* 
duce a full and explicit augwer or plea, with a brief for the court, 
and shall docket the cause for hearing, at such court, and submit to 
any further conditions the court may impose. — If the complainant 
be dissatisfied with such answer, he shall forthwith file exceptions^ 
and if, on reference thereof, the answer shall be adjudged insufficient, 
the biU shall be absolutely ordered to be taken pro contesso, as to the 
poinis not satisfactorily answered, unless otherwise ordered by the 
court ; but in making a final decree, where a faiU has been taken pro 
confesso, the court will require such proofs as shall satisfy it of the 
justice oif the complainant*s demand, and the defendant may be heard 
touching the noehts so disclosed, and may take advantage of any mat- 
ter which would have been good cause of demurrer^ but not of such 
as ought to have been presented by plea or ani^wer. 

XXXVII. The register and coramiteioners of the respective courts, 
shall keep books in which they shall cause to be transcribed nUA. reports 
made to the court, as soon as the same shall be confirmed. 

XXXVIII. No cause shall be continued on the docket for a longer 
time, or on other terms than those prescribed by law. 

XXXIX. Gowns and black coats shall be the habit of the bar, and 
no member thereof, shaU be permitted to ad<hress the courts unlei^' in 
such habit.* 

20ih March, 1810, 

In this Coitbt of Affbals^ 

FaU Teftn, IBIO. 
In all cases brought up to the Court of Appeals, costs may be di- 
rected to be paid by either the complainants or defendants,f as the 

* See various rules and regulations for the proceedings in the Couii of Equi^, 
in different acts of the legislature, respecting that court ; and particularly, the 12tb, 
13th, 14th, 15th, 16th. and 17th sections of the act of December, 1808. 

t The rule of the Court of Chancery, as to supplementary bills, and bills in na- 
ture of bills of review, made by Lord Chancellor Hardwicke, is to be found in 2d 
vol. Atkins, p. 139, in a note:—*' The 17th of October, 1741, Lord Hardwicke 
made the following order : That no supplemental or new bill, in nature of a biU 
of review, grounded upon any new matter discovered, or pretended to be disco- 
vered, sjnce the pronouncing of any decree of this court, m t>rder to the reversing 
or varying of suoh decree, shall be exhibited without the special leave of the court 
first obtained for that purpose ; and unless the party, exhibiting the same, do fint 
deposit with the register of tliis court so much money, as together with the depoi 
sit, by the rules of this court to be made, on obtaining a re-hearing of the cause 
wherein such decree was pronounced, will make up the sum of fifty pounds, as a 
pledge to answer such costs and damages as shall be awarded to the advene party, 
m case the court shall think fit to award any, at the heating of the cause on such 
supplemental or new bill." 
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court shall see fit, notwithstanding the decree or order of the circuit 
judge respecting them, should not be made a ground of appeal. 

Ordered that the master and the commissioners in the Equity Cir- 
cuit Courts of this State, shall at the first sitting of their respective 
courts, in every year, severally make report to the court, of the dif. 
ferent estates in their hands, severally, under and by virtue of any de- 
cree or order of the court, with a full and particular account of the 
monies received and paid, relating to said estates : And the said mas- 
ters and commissioners, shall also, at the time abovementioned, seve- 
rally report what executors, administrators, guardians, or trustees, 
have been ordered by any decree of the court, to account, annually, 
before them respectively, and which of them have complied therewith : 
and it shall be the duty of the said master and commissioner, respec- 
tively, to take out rules against those who may be in d^ault, so as to 
enforce the due execution of the orders and decrees of the court on 
that subject. 

ApfU 23<2, 1811. 

When the defendant is out of the limits of the State, and an order 
is taken out for him to plead, answer, or demur, or that the bill beta- 
ken pro confesso, the defendant appearing in person, or by hb at- 
torney, before the expiration of the time, contained in the said order, 
shall be at liberty to move at Chambers, before any one of the judges, 
and giving four days notice thereof, to the complainant, or his attor- 
ney, for a dissolution of the said order. 
March 26«A, 1814. 

HENRY WM. DESAUSSURE, WILLIAM D. JAMES, 
THEODORE GAILLARD, WADDY THOMPSON. 

THOMAS WATIES, 
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I. The party intending to appeal from a verdict, or any point of 
law, decided against him in a court of law, shall, in proper person, or 
by his attorney, give notice, in writing, of his motion, and of tbii) 
grounds thereof, to the other party, or his attorney, and the judge 
before whom the case was tried, on the day next after the decision 
of the cause. 

XL The judge shall, as soon after tiie receipt of the sQLid notice, as 
may be convenient, make out i| report of the facts and points of law 
involved in the case, with his opinion thereupon, and state therein, 
whether upon the facts, he is or is not satisfied with the verdict, and 
deUver the same to the appellant's attorney, or the clerk of the Cou4 
of Appeals. '^ 

III. Where the report has been delivered to the appellant's attor^ 
ney, he must deposit it with the clerk of the Court of Appeals, be. 
fore he will be allowed to docket his case. 

IV. The appellant, at the hearing of the cause in the Court of Ap- 
peals, shall furnish to each of the judges, who may set to hear it, a 
%me copy of the report of the judge who tried it, written or printed 
upon at least a full sheet of pro patria paper. 

V. The appellant, in a case at law, relying upon an exception t« 
the record, must procure and bring up to the Court of Appeals an 
office copy. 

VI. In equity cases, the party intending to appeal from the decre* 
pf the chancellor, shall, within fifteen days after notice of the filing «f 
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^e decree, in proper peri^oQ, or by his solicitor, give notice, in wri- 
iing, of his intended motion, and of the grounds thereof, to the other 
party, or his soUcitor. 

VII. The appellant in equity shall obtain and file with die clerk 
of the Court of Appeals, before he shall be allowed to docket his 
cause, a true copy of tibe decree, and of so much of the record as 
may be necessary to the correct understanding of his motion. 

VIII. He shall make out, and furnish to each of the judges, an in. 
telligible statement of the facts and points of law involved, with his 
grounds of appeal, from the circuit decree. 

IX. A cause at law, or in equity, in which the party appeals, mus^ 
be docketed at the first term of the Court of Appeals, afler it may 
have been decided, provided in an equity cause, that the time allowed 
for an appeali after notice of the fiUng of the decree, shall have ex- 
pired ; and if the appeal be not docketed, then the appeal will be con. 
jBidered abandoned. 

X. A cause to be heard at any term of the Court of Appeals, must 
j[)e docketed at least three days before the session of the court. ' 

^I. Not more than two attorneys or solicitors, (except in capital 
criminal cases,) shall be heard on the same side of a case in the 
Court of Appeals. 

XII. In a case at law, or in equity, in which there may be written 
testimony, or papers necessary to a correct understandmg and decision 
of it, it shall be the duty, and it is hereby required of the appellant's 
Attorney, or solicitor, to procure and bring up copies of the same. 
The originals, unless for the purpose of inspection, will not be received 
][)y the court. 

XIII. After the present term, all ly^peals in law and equity from 
the country, shall, in Charleston, be placed on one docket, in the or- 
der in which they may be handed to the clerk, and be heard the 
first days of each term ; and those from Charleston, shall, in like 
manner, be docketed, and be heard as soon as the country causes 
shall be disposed of. In Columbia, all appeals in law and equity, 
shall be placed on one docket, in the order in which they may be 
handed to the clerk. 

XIV. No opinion, in a cause submitted, will be given, unless the 
Attorney or solicitor submitting it, furnishes an argument in writing. 
When this rule is not complied with, the appeal will be considered 
abandoned, and the cause struck from the docket* 

XV. Petitions for admission to the bar, must be filed, on w befi;»r« 
jt)i« Monday of the second week of each term ; and the examination 
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of the applioants shall be by a committee of the bar, on such heads 
of law or equity, as the court may direct. 

XVL The clerks at Columbia and Charleston, will make out co- 
pies of their respective docket^i of the court, for each judge. 

XVIl. AH the rules of court now in force, whether at law or m 
equity, adopted by the Constitutional Court, the Court of Appeals in 
Equity, and the late Court of Appeals, not altered by these rules, are 
considered of force in, and obligatory on, this court. 

DAVID JOHNSON, RICHARD GANTT, 

B. J EARLE, JOSiAH. J. EVANS, 

JNO. B. O'NEALL, WM. HARPER, 

J. S. RICH\RDSON, A. P, BUTLER, 

H. W. DESAUSSURE, J. JOHNSTON. 

NoTK.— It is the resolve of the judges, that hereafter, on the cireuits, at each of 
the courts, the sheriffs will be required to wear aUack coat, cocked hat, and sword, 
and to attend the judge to, and from, his lodgings. The clerks and the members 
of the bar, will be required to wear in courts, black coata. This is the enfor cement 
of the rules ef court, in this respect, and not new rules. 
By the Court of Appeals, 

THOMAS J. GANTT, Cfor*. 

Januarpt 1886. 
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